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Section 1 
Project and Agency Information 

1.1 PROJECT TITLE AND LEAD AGENCY 

Project Title: 
Owens Lake 2011 SCRD and 2012 SCRD Dust Control Measures 
Projects 

Lead Agency Name: Los Angeles Department of Water & Power 

Lead Agency Address: 
111 North Hope Street, Room 1044 
Los Angeles, California 90012 

Contact Person: Mr. Charles Holloway 
Contact Phone Number: (213) 367-0285 
Project Sponsor:  Same as Lead Agency 
 
 
1.2 PROJECT BACKGROUND AND OBJECTIVES 

1.2.1 Background 

The City of Los Angeles Department of Water and Power (LADWP) is currently implementing 
the Owens Lake Dust Mitigation Program (OLDMP) on Owens Lake in order to reduce 
particulate matter (PM10) emissions. LADWP constructs and operates dust control measures 
(DCMs) on the lake in compliance with Orders from the Great Basin Unified Air Pollution 
Control District (GBUAPCD) under the authority of California Health & Safety Code Sec. 
42316, legal settlement agreements with GBUAPCD, lease agreements for use of state lands 
(administered by the California State Lands Commission (CSLC)), and other regulatory 
approvals. 
 
LADWP has prepared a Remedial Action Plan (RAP; LADWP, 2013a) to address the 2011 
Supplemental Control Requirements Determination (SCRD) dust control areas identified by 
GBUAPCD (GBUAPCD, 2011). The SCRD requirement and procedure are set forth in District 
Governing Board Order 080128-01 (January 28, 2008) contained in the 2008 Owens Valley 
PM10 Planning Area Demonstration of Attainment State Implementation Plan (2008 SIP; 
GBUAPCD, 2008a).  
 
While LADWP has prepared the RAP, the City has filed, (1) an action in the Los Angeles 
County Superior Court under Health and Safety Code Section 42316, subdivision (b), and the 
Code of Civil Procedure Section 1094.5, challenging the decision of the California Air 
Resources Board (CARB) sustaining the 2011 SCRD and the GBUAPCD’s authority to issue the 
2011 SCRD under Health and Safety Code section 42316, subdivision (a), and (2) an appeal with 
CARB concerning the 2012 SCRD pursuant to those same statues. Therefore, LADWP is 
conducting environmental review of the tentative 2011 SCRD and 2012 SCRD projects, but is 
concurrently continuing to pursue legal relief from the requirement to construct the projects as 
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presently contemplated. This Initial Study should not be interpreted as an acknowledgement of or 
admission regarding the propriety of the 2011 or 2012 SCRDs. 
 
The 2011 SCRD project would be implemented on 13 new dust control areas (DCAs) totaling 
2.86 square miles of Owens Lake. Best available control measures (BACM) proposed to be 
installed are: 2.072 square miles of Gravel Cover, 0.237 square miles of Managed Vegetation 
and 0.547 square miles of Shallow Flood. To conserve water use for the OLDMP, the project 
also includes the proposed transition of existing Shallow Flood DCA T18S (1.81 square miles) to 
approximately 1.42 square miles of Gravel Cover and 0.39 square miles of Shallow Flood.  
 
LADWP is also developing design concepts for the 2012 SCRD dust control areas identified by 
GBUAPCD (GBUAPCD, 2012). The 2012 SCRD is based on data for the period of July 1, 2010 
through June 30, 2011 and includes four DCAs totaling 0.76 square miles of Owens Lake. 
BACM in these areas would include Brine Shallow Flood and Gravel Cover.  
 
LADWP has prepared this Initial Study (IS) to address the impacts of construction and operation 
of the Owens Lake 2011 SCRD and 2012 SCRD DCM projects. The IS has been prepared in 
accordance with the California Environmental Quality Act (CEQA), Public Resources Code 
Section 21000 et seq., and the State CEQA Guidelines, Title 14 California Code of Regulations 
(CCR) Section 15000 et seq. The IS serves to identify the site-specific impacts, evaluate their 
potential significance, and determine the appropriate document needed to comply with CEQA. 
For this project, LADWP has determined, based on the information reviewed and contained 
herein, that the proposed projects could potentially have a significant environmental impact. 
Based on this IS, an Environmental Impact Report (EIR) is the appropriate CEQA document for 
evaluating the potential environmental impacts of the Owens Lake 2011 SCRD and 2012 SCRD 
projects. After environmental review, if the 2011 SCRD and 2012 SCRD projects are adopted, 
the projects may be constructed at the same time, constructed separately, or one or both of the 
projects may not be implemented pending further legal decisions. 
 
1.2.2 Project Objectives 

The objective of the 2011 SCRD and 2012 SCRD projects is to implement dust control measures 
on Owens Lake to reduce emissions in accordance with applicable laws without increasing water 
commitments while, to the extent feasible, maintaining existing habitat values, maintaining 
aesthetics values, providing safe limited public access, preserving cultural resources, and 
utilizing existing infrastructure. 
 
1.2.2.1 Previous Environmental Documentation 

To analyze the environmental effects of the Owens Valley PM10 2008 SIP (GBUAPCD, 2008a), 
the GBUAPCD prepared and certified a Final Subsequent Environmental Impact Report (2008 
SIP FSEIR) (GBUAPCD, 2008b) on February 1, 2008 and authorized the implementation of 
15.1 square miles of DCMs within the Owens Lake Planning Area. Since publication of the 2008 
SIP FSEIR, LADWP has certified environmental documents for the Owens Lake Revised Moat 
and Row DCMs (LADWP, 2009a), the Phase 8 DCMs (LADWP, 2010c), and the Phase 7a 
DCMs (LADWP, 2013b). The Phase 8 project has been constructed; construction of the Phase 7a 
project is ongoing as of 2014. Implementation of the 2011 SCRD and 2012 SCRD projects 
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would expand the area of Owens Lake with dust control. Portions of the 2011 SCRD project area 
(portions of T21-L2, T10-1-L1, T32-1-L1, and T37-1-L1) and a portion of the 2012 SCRD 
project area (portion of T21-L4) were part of the 1.9-square mile study area considered in the 
2008 SIP FSEIR. However, implementation of a dust control project on the majority of the 2011 
SCRD and 2012 SCRD project areas was not previously reviewed under CEQA.  
 
1.3 PROJECT LOCATION AND ENVIRONMENTAL SETTING 

The Owens Valley is bounded by the eastern Sierra Nevada to the west and the Inyo Mountains 
to the east, with the Coso Range rising to the south. The 110 square-mile dry Owens Lake is 
located in Inyo County, California, approximately 5 miles south of the community of Lone Pine 
and approximately 61 miles south of the city of Bishop (Figure 1). Other nearby communities 
include Dolomite to the northeast, Boulder Creek to the northwest, Keeler to the east, and 
Cartago and Olancha to the south. Owens Lake is bounded by State Route (SR) 136 to the north 
and east, SR 190 to the south, and U.S. Highway (U.S.) 395 to the west. The 2011 SCRD and 
2012 SCRD project areas are located as noted in Table 1 and Figure 2.  
 
Owens Lake is characterized by vast areas of unvegetated desert playa, limited areas of 
vegetation, mining operations, the brine pool (which fluctuates in size) and the existing system of 
dust control (bermed areas of shallow flooding, managed vegetation and gravel, and the internal 
roadway network). The 2011 SCRD and 2012 SCRD project areas are primarily unvegetated 
barren playa; the T18 transition area is an existing bermed area with shallow flooding. 
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Table 1 
Locations of 2011 SCRD and 2012 SCRD Dust Control Areas 

DCA 
 

 
Size 

(acres) 
 

USGS 7.5 Min Quadrangle 
 

Distance to Nearest Community 
(miles) 

2011 SCRD 

Duck Pond-L1 101 Olancha and Vermillion Canyon 1.3 miles to Olancha 

C2-L1 50 Olancha 0.3 miles to Cartago 

T10-1-L1 41 Vermillion Canyon 6.2 miles to Cartago 

T17-2-L1 76 Owens Lake 5.8 miles to Keeler 

T21-L2 138 Keeler 3.8 miles to Keeler 

T21-L1 368 Owens Lake and Keeler 3.0 miles to Keeler 

T37-2-L4 120 Bartlett 
5.4 miles to Boulder Creek, 8.0 
miles to Lone Pine 

T37-2-L3 31 Bartlett 
4.9 miles to Boulder Creek, 7.6 
miles to Lone Pine 

T37-2-L2 42 Bartlett 
4.4 miles to Boulder Creek, 7.0 
miles to Lone Pine 

T37-2-L1 116 Bartlett 
3.7 miles to Boulder Creek, 6.3 
miles to Lone Pine 

T35-2-L1 30 Dolomite 3.59 miles to Dolomite 

T37-1-L1 113 Lone Pine 
1.5 miles to Boulder Creek, 4.0 
miles to Lone Pine 

T32-1-L1 600 Dolomite 0.68 miles to Dolomite 

2012 SCRD 

Duck Pond-L2 10 Olancha and Vermillion Canyon 1.3 miles to Olancha 

T10-3-L1 315 
Owens Lake and Vermillion 

Canyon 
5.1 miles to Cartago 

T21-L3 104 Owens Lake and Keeler 2.8 miles to Keeler 

T21-L4 56 Owens Lake and Keeler 3.7 miles to Keeler 

DCA – dust control area; USGS – United States Geological Survey 

 
 







Section 1 – Project and Agency Information 

Owens Lake 2011 and 2012 SCRD DCMs Projects  Page 1-7 
Initial Study  July 2014 

1.4 PROJECT DESCRIPTION 

The 2011 SCRD project consists of a total of 1,828 acres of new DCAs and 1,156 acres of 
transitioned dust control for a total area of 2,984 acres. The 2.86 square miles of new DCMs 
would be implemented on 13 separate DCAs. The 2012 SCRD project consists of four new 
DCAs totaling 485 acres. Table 2 notes the area of each DCA as well as the estimated total area 
of construction disturbance, with an assumed 25 ft buffer around each new DCA, and the type of 
BACM proposed. Installation of BACM would require land leveling, berm creation, gravel 
application, seeding and planting, installation of surface and/or subsurface irrigation pipelines as 
well as excavation for pond creation. 
 
Water demand related to implementation of BACM on the new DCAs would be balanced with 
water conservation measures at an existing DCA, T18S. The T18S DCA was previously 
disturbed for the installation of Shallow Flood in an earlier phase of the OLDMP. Construction 
in this area would occur within the existing berm surrounding the DCA.  
 

Table 2 
2011 SCRD and 2012 SCRD Best Available Control Measures 

DCA 
Area 

(square miles) 
Area 

(acres) 

Total Estimated 
Area of 

Construction 
Disturbance 

(acres) 

BACM 

2011 SCRD 

Duck Pond-L1 0.16 101 109 Managed Vegetation 

C2-L1 0.08 50 57 Managed Vegetation 

T10-1-L1 0.06 41 44 Shallow Flood 

T17-2-L1 0.12 76 81 Gravel Cover 

T21-L2 0.22 138 146 Gravel Cover 

T21-L1 0.58 368 379 Gravel Cover 

T37-2-L4 0.19 120 127 Shallow Flood 

T37-2-L3 0.05 31 34 Shallow Flood 

T37-2-L2 0.06 42 47 Shallow Flood 

T37-2-L1 0.18 116 124 Shallow Flood 

T35-2-L1 0.05 30 33 Gravel Cover 

T37-1-L1 0.18 113 120 Gravel Cover 

T32-1-L1 0.94 600 632 Gravel Cover 

2011 SCRD 
Totals 2.86  1,828  1,934   
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DCA 
Area 

(square miles) 
Area 

(acres) 

Total Estimated 
Area of 

Construction 
Disturbance 

(acres) 

BACM 

2012 SCRD 

Duck Pond-L2 0.02  10 12 Gravel Cover 

T10-3-L1 0.49  315 326 Brine Shallow Flood 

T21-L3 0.16  104 109 Gravel Cover 

T21-L4 0.09  56 59 Gravel Cover 

2012 SCRD 
Totals 0.76  485  506  

DCA – dust control area 
BACM – best available control measure 

 
 
1.4.1 Shallow Flood 

1.4.1.1 Shallow Flood Description 

This DCM consists of releasing fresh and/or recycled water into a DCA and allowing it to 
spread, wet the surface, and thereby suppress windborne dust during the dust season (October 1st 
to June 30th). In order to meet the 99 percent dust control efficiency standard, generally 75 
percent of the surface must be wet or have saturated soil. The coverage requirement for the 99 
percent dust control areas can be reduced progressively during the spring shoulder season (May 
16th to June 30th); 70 percent areal wetness cover from May 16th to May 31st; 65 percent areal 
wetness cover from June 1st to June 15th; and 60 percent areal wetness cover from June 15th 
through June 30th. The fall shoulder season is October 1st to October 15th; full levels of dust 
control are not required until October 16th. The performance requirements for Shallow Flood 
BACM are set forth in detail in the 2008 SIP (GBUAPCD, 2008a). 
 
Areas of Shallow Flood would have water applied through sprinklers along lateral pipes served 
by submains (4- to 24-inch diameter buried pipelines) from the main line. Applied water would 
flow down–slope and pond. The area would be maintained such that applied water spreads out, 
ponding or saturating at least 75 percent of the land surface. Shallow Flood would result in 
shallow-ponds (1 to 6 inches deep), deeper ponds (1 to 2 feet deep), saturated soil surfaces and 
unsaturated areas. Submain pipes supplying water to the DCAs would be high density 
polyethylene (HDPE). The network includes a modified whipline array (either buried or above 
grade HDPE), spaced approximately 80 feet apart. The whipline array includes sprinkler heads 
spaced approximately 60 to 80 feet apart. Laterals up to 4,000 feet in length would have risers 
with drains at the end. Lateral valves would be placed at each intersection with the mainline. 
Flush lines would be incorporated for lateral and whipline drainage. The flush system would 
enable: water recycling to another DCA, emptying of the piping system to prevent damage from 
freezing, and sediment removal. Small pump stations (two variable speed 50 HP pumps) may be 
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located at the lowest point to drain the system. Based on individual soil conditions in each DCA, 
portions of the irrigation system may be installed above ground. 
 
Shallow Flood in T18S would be similar to the existing Shallow Flood DCAs on the lake. 
Depending on topography and water level fluctuations, Shallow Flood may include ponded water 
as well as islands. The up-gradient edges of ponds are typically relatively shallow, with some 
areas adjacent to down-slope containment berms being a few feet deep. The specific design for 
Shallow Flood in T18S is currently ongoing with a focus on maintaining existing habitat value 
for Owens Lake wildlife. 
 
Brine Shallow Flood.  The GBUAPCD Governing Board approved Brine Shallow Flood as 
BACM in Board Order 130916-01 (September 16, 2013). The Order notes that the Air Pollution 
Control Officer will develop a Brine Shallow Flood BACM compliance methodology with input 
from LADWP. 

When applied to the lakebed, Brine concentrates into a stable crust that would be expected to 
prevent dust emissions. A Brine method for dust control would include extraction of natural salts 
from the lakebed, production of brine by dissolving these minerals in water, and pumping of the 
solution (liquor) to DCAs that have been prepared for application. An initial 5-month 
investigation of this method is proposed to include application of 1.1 feet of brine to achieve a 
1.5-inch-thick crust. Additional brine may be applied subsequently to maintain crust thickness. 
Site preparation will include site leveling and berming of 30 to 40 acre flat areas. To prevent 
seepage of the brine, the soils beneath and the berms around the application site would be sealed. 
Sealing would be accomplished in clay-dominated soils by disturbing and mixing the surface 
soils when wet. Perimeter seals would be created by vertically trenching into layers of clay and 
vigorous mixing.  

Turnout Facilities.  Water to the Shallow Flood DCAs would be distributed via area turnouts. 
Turnouts consist of above grade piping, pressure reducing valves (PRV), control valves (CV), 
magnetic flow meters (or flow elements, FE), isolation valves, combination air-vacuum release 
valves (CARV), pressure indicating transmitters (PIT), filtering system control valve filters, 
electric equipment, and monitoring and automatic control instrumentation. The turnouts are 
typically constructed on raised earthen pads adjacent to the DCAs. The turnouts include 
mechanical equipment and electrical equipment on concrete pads. New turnouts or expansions to 
existing turnouts may be required for expansion of the DCMs. The turnouts would be connected 
to the zonal mainline that is a continuous loop connecting to the Los Angeles Aqueduct (LAA) at 
the north and south ends of the OLDMP area. 
 
Water enters a Shallow Flood area through PRVs, located at the turnouts. The turnouts distribute 
freshwater to the DCAs via area Shallow Flooding submains. The PRVs at the turnouts function 
to lower the zonal mainline pressure to the submain operating pressure for the shallow flood 
submains. The PRVs at the laterals function to control and further lower the Shallow Flooding 
submain pressure to the lateral operating maximum pressure.   
 
The PRVs at the turnouts are hydraulically controlled valves. These valves operate by using pilot 
water (supplied by the freshwater from the submains) to control the valves. The freshwater from 
the submains contains large quantities of sediments. To prevent the PRVs from clogging, the 
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pilot water is diverted through a separate pilot water filtration system. Tailwater and drainwater 
pump stations collect and recirculate flow within a given Shallow Flood area to optimize water 
use within the irrigated zone and minimize loss of water offsite.  

1.4.1.2 Shallow Flood Construction 

Shallow Flood construction activities would include: 
 

 Installation of new turnouts, as applicable 
 Land leveling 
 Installation of berms 
 Pipe and electrical cable excavation 
 Placement of irrigation pipes and sprinklers 

 
To the maximum extent feasible, earthwork in each area would be balanced onsite. As suitable, 
onsite material would be used to build berms and turnout earthen pads. Excess soil from one 
DCA may be relocated to other areas of the lake for reuse. In some cases, suitable material may 
be disked and spread to reduce moisture content before placement. Sand bedding, base course 
and riprap would be imported to the DCAs. It is anticipated that this material would be obtained 
from local gravel production operations such as the LADWP State Route 136 Shale borrow pit 
(LADWP Shale borrow pit) and the Federal White Aggregate (F.W. Aggregate) Dolomite mine. 
Final gravel source selection would be made by the Construction Contractor. 
 
Land leveling would be performed based on existing topography to achieve 75 percent surface 
cover of water and in consideration of excavation of suitable material for berm and turnout pad 
construction. Grading of Shallow Flood areas would be required for construction of perimeter 
berms and maintenance roads. Based on soil conditions in individual DCAs, the irrigation system 
may be installed above ground, which would reduce required earthwork. It is anticipated that 
berm heights would vary from 3 to 5 feet or less and the turnout earthen pads may range up to 5 
to 8 feet in height to protect facilities from localized flooding. Over excavation would be done 
underneath proposed earthen berm alignments to remove any unsuitable material. Geotextile 
would then be placed directly on the existing surface to create a firm base. The earthen berm 
would be constructed over the geotextile fabric (HDPE, minimum of 40 mils thick). Earthen 
berm side slopes would have a 3:1 slope and be armored with a 4-inch thick layer of up to 2-
inch-diameter gravel.  
 
1.4.2 Managed Vegetation 

1.4.2.1 Managed Vegetation Description 

Vegetation on the playa reduces sand motion and soil erosion. Aboveground cover acts as a wind 
break, lowering the velocity at the playa surface. Under the 2011 SCRD RAP, Managed 
Vegetation is proposed for up to 101 acres of Duck Pond-L1 and up to 50 acres of C2-L1. 
Managed Vegetation DCAs may include areas that are shrub dominated and other areas that are 
predominantly meadow. 
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Saltgrass (Distichlis spicata) has been cultivated and maintained as a vegetation dust control 
measure on existing DCAs T5 through T8, located in the southeastern portion of the lake. 
Additional acreage of Managed Vegetation in a farm-like monoculture is not proposed. A revised 
plant species list for Owens Lake BACM was developed in 2010 and has been approved by 
GBUAPCD. The plant species on this list meet the locally-adapted native criterion specified by 
the 2008 SIP. In addition to saltgrass, 39 species have been proposed to increase the habitat 
diversity of the Managed Vegetation areas and increase the diversity and amount of seed 
produced on the playa for use in future projects. The final species mix would depend on the 
availability of planting material, and suitability of species to soil and hydrologic conditions. The 
initial cover may be achieved by fast-growing species, but after some time, the stand would 
probably change and diversify, partly from planted material, and partly from volunteer plants 
established from windblown seed. 
 
Seed would be obtained from commercial sources, and additional seed of most species would be 
collected. Typically, seeds would be collected from locally adapted native seed sources on and 
adjacent to Owens Lake. Seed of some herbaceous species may be multiplied by planting in 
managed areas and then harvested. Once collected and cleaned, seed would be tested for 
germination, dried and stored. Before planting, some seed may require special treatment to break 
dormancy. If the full complement of desired species is not available initially, the area may be 
over-seeded or interplanted with additional species in the future. While seeding is preferred, 
some species may also be transplanted to accelerate establishment of vegetative cover. The 
finished habitat would consist of a variety of plants native to the Owens Lake area. 
 
The goal would be to establish a compliant vegetative cover as quickly as possible. Vegetative 
cover is assessed each fall, and compliance is determined by comparing cover levels with criteria 
contained in the revised BACM definition. These new criteria allow for more variability in soil 
conditions and plant growth while requiring an overall average vegetation cover of 37 percent.  
 
1.4.2.2 Managed Vegetation Construction 

Irrigation systems would be installed and may include sprinklers, bubblers or drip irrigation. For 
areas with sprinklers or bubblers, irrigation piping would be buried to avoid damage from traffic, 
animals, temperature fluctuations, and UV radiation. Laterals (HDPE) would convey flow to an 
array of either buried or above-grade HDPE whiplines spaced approximately every 45 feet.  
Sprinkler heads or bubblers would be located approximately every 45 feet along each whipline. 
For Duck Pond L-1, a new water supply pipeline would be required to connect the DCA to 
existing supply pipelines in T2. Similar to Shallow Flood, a flush system would be installed as 
part of the Managed Vegetation piping. 
 
Some irrigation systems (i.e., drip irrigation) require filtration of water; filters would be located 
at the turnout or in the field. Liquid fertilizer would periodically be blended into irrigation water 
at relatively low rates that have been shown to accelerate growth and increase salinity tolerance 
(and therefore plant growth and survival) of several native species studied on Owens Lake. 
Fertilization is anticipated to be required twice per year. No new permanent fertilizer stations are 
proposed. Concrete pads (with containment for the injection point) may be constructed in Duck 
Pond-L1 and/or C2-L1 for use by portable fertilizer delivery tanks. Periodic fertilizer delivery 
would be by flatbed or pickup truck. 
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Broad, raised ridges would be formed to provide a drained area within which plants can grow.  
Without this feature, saline shallow groundwater can easily invade the root zone, especially 
during and after storms, and kill plants. The ridges would be laid out such that they gently 
traverse topographic contours, allowing surface water to drain slowly downhill (but avoid water 
erosion that might result from steeper gradients) along the direction of the broad ridges. Closed 
depressions that would otherwise prevent surface drainage would be opened by grading. If 
necessary, fertilizer to promote early growth may be applied and incorporated into the soil. The 
amounts of fertilizer applied to native plant stands are typically low relative to what is used for 
agricultural production, but the ability of plants to tolerate drought and salinity, and to rapidly 
expand to protect the soil, is greatly enhanced with fertilization. 
 
Initial reclamation (reduction of salt concentration in the surface soil by irrigation) would be 
completed before planting. This may require several irrigation events over approximately 45 
days. Once monitored soil salinity levels have declined to acceptable levels, the land would be 
allowed to dry sufficiently until it can again bear equipment traffic. Temporary above grade 
pipelines on existing berms would be used to convey brine from reclamation to existing high 
salinity ponds. 
 
Seeding would be done with a range drill seeder (wheeled seed bin that tows behind a tractor) or 
similar implement capable of seeding a diverse mix of seeds of varied sizes and shapes. Seed is 
dispensed from the bottom of the box and shallowly planted by discs that also break up surface 
soil, providing good seed-soil contact needed for germination and emergence. Other methods 
may include a pull type broadcast seeder with cultipacker or hand seeder (belly grinder). 
 
1.4.3 Gravel Cover 

1.4.3.1 Gravel Cover Description 

Gravel Cover BACM includes a 2-inch-thick layer of coarse gravel to reduce PM10 emissions by: 
(a) preventing the formation of efflorescent evaporite salt crusts at the surface, because the large 
pore spaces between the gravel particles disrupt the capillary movement of saline water to the 
surface where it can evaporate and deposit salts; and (b) creating a surface that has a high 
threshold wind velocity so that direct movement of the large gravel particles is prevented and the 
finer particles of the underlying lakebed soils are protected.  
 
The term “gravel” includes clasts from both fluvial and alluvial sources and crushed stone. The 
gravel would be screened to greater than ½-inch in diameter, 2-inch diameter maximum. Gravel 
application is estimated at approximately: 

 
 T17-2-L1– 30,700 tons distributed over 76 acres 
 T21-L2 – 55,800 tons distributed over 138 acres 
 T21-L1 – 148,500 tons distributed over 368 acres 
 T35-2-L1 – 12,200 tons distributed over 30 acres 
 T37-1-L1 – 45,500 tons distributed over 113 acres 
 T32-1-L1– 242,000 tons distributed over 600 acres 
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 T18S – 365,400 tons distributed over 906 acres 
 2012 SCRD DCAs – up to an additional 4,000 tons 

 
Additional gravel would be used for berms and slope stabilization. A total of approximately 
995,000 tons of gravel would be used for Gravel Cover DCAs and road surfaces. 
 
Gravel Sources.  It is anticipated that gravel would be obtained from local gravel production 
operations such as the F.W. Aggregate Dolomite mine or the LADWP Shale borrow pit. The 
LADWP Shale borrow pit is located just west of the Keeler Fan gravel site – a site previously 
considered as a gravel source and referenced in the Memorandum of Agreement between 
LADWP and the GBUAPCD (1998 MOA). The LADWP Shale borrow pit is located east of SR 
136, approximately 1.5 miles southeast of Keeler, and less than 2 miles from the lakebed. The 
LADWP Shale borrow pit is located on public lands managed by the U.S. Bureau of Land 
Management (BLM) and operated per the requirements of the Surface Mining and Reclamation 
Act (SMARA). Shale is a fine-grained sedimentary rock consisting of compacted and hardened 
clay, silt or mud. The LADWP Shale borrow pit is currently permitted for 40 acres of 
development. 
 
The F.W. Aggregate Dolomite mine is a privately owned commercial aggregate facility located 
in Dolomite, California, approximately 0.75 miles southeast of Swansea. The access point for the 
mine is directly off SR 136, between Swansea and Keeler. The Dolomite mine is situated on both 
privately owned lands and public lands managed by the BLM. Three subareas of the mine 
(Durability, North Pole, and Translucent) total approximately 480 acres and are able to produce 
up to 50 million tons; the site is permitted up to the year 2057 (T. Lopes, pers. comm., June 25, 
2010). Rock at the F.W. Aggregate site is obtained from a dolomitic limestone source (mountain 
face), which is blasted and crushed to supply primarily white decorative rock. The existing 0.14 
square miles of Gravel Cover on Corridor 1 (which separates Phase 8 Areas A and B) and the 
2.03 square mile Phase 8 area are covered with limestone from the Dolomite mine. 
 
Gravel Effectiveness.  The effectiveness of Gravel Cover is summarized from the 2008 SIP 
(GBUAPCD, 2008a). According to GBUAPCD, gravel blankets (also known as Gravel Cover) 
are effective at controlling dust emissions on essentially any type of soil surface. A gravel layer 
forms a non-erodible surface when the size of the gravel is large enough that the wind cannot 
move the surface. If the gravel surface does not move, it protects finer particles from being 
emitted from the surface. Gravel and rock coverings have been used successfully to prevent wind 
erosion from mine tailings in Arizona (Chow and Ono, 1992). In 2013, GBUAPCD approved a 
Reduced Thickness Gravel BACM – 2 inches of gravel with geotextile fabric underlay 
(GBUAPCD, 2013).  
 
Permeable Geotextile Fabric.  Gravel Cover would be placed over a nonwoven geotextile 
fabric (anticipated to be approximately 2.3 millimeter [90 mils] thick to prevent gravel from 
settling into lakebed sediments and thereby losing effectiveness in controlling dust emissions).  
Geotextile membranes are artificial fabrics that have a variety of uses including: 
filtration/drainage, ground stabilization, structural waterproofing, land containment, as well as 
weed and root control. For this use, the permanent geotextile would be permeable to allow 
draining. Nonwoven geotextiles are pervious sheets of polyester or polypropylene composed of 
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fibers held together by needle punching, spun bonding, thermal bonding or resin bonding. The 
geotextile is chemically inert and generally not affected by acids and alkalis that may be present 
in the soils. Geotextiles to be used for the project are non-hazardous articles as defined by the 
Federal Hazard Communication Standard CFR 1910.1299. Per GBUAPCD (2013), geotextile 
fabric would be Class I woven or nonwoven geotextile fabric meeting the minimum 
specifications set forth in the National Standard Materials Specification “Material Specification 
592—Geotextile” (National Engineering Handbook, Chapter 3, Part 642), or equivalent (USDA, 
2005). 
 
Access Roadways for Gravel Areas.  Gravel Cover DCAs would have raised roadbeds for 
vehicle access and for wind protection to limit sand inundation of the gravel. The roadbeds 
would be earthen, approximately 3 feet high, 16 feet wide and armored with gravel. Vehicle 
bypass pads (turnoff or turnaround pads) (approximately 20 feet by 40 feet in area) would 
facilitate vehicle travel in two directions. Geotextile fabric may be placed directly on the existing 
surface to create a firm base. The earthen raised roadway would be constructed over the 
geotextile fabric. Earthen side slopes facing water or adjacent to potential runoff flows would be 
armored with rip rap. Earthen slopes not directly in contact with water and travel surfaces would 
be covered with road base. Installation of access roadways would include earthwork inside of the 
boundary of the DCAs; suitable earth material would be scraped, used to construct the raised 
roadway, and then the area would be smoothed to an even slope. An approximately 4-inch thick 
layer of base course (crushed rock less than 1 inch) from a local gravel source would then be 
placed on the travel surface. Gravel Cover for the access roadways shall be consistent with the 
type, size, and color of the Gravel Cover placed on the adjoining lakebed areas.  
 
Drainage of Gravel Areas.  Culverts would be constructed through the raised roadbeds at low 
points within the Gravel Cover areas to allow drainage for collected water. 
 
1.4.3.2 Gravel Cover Construction 

Gravel Cover installation includes: 
 

 Development of gravel stockpile area 
 Installation of access roadways 
 Gravel conveyance 
 Geotextile and Gravel installation 

 
Gravel Stockpile.  Gravel stockpile areas, covered with aggregate, would be developed within 
the boundaries of each Gravel Cover DCA to prepare the sites for gravel deliveries. Dump trucks 
would deposit gravel and a dozer would be used to pile the aggregate. Assuming 25 tons per 
truck, approximately 2,500 tons per day would be transported to the Gravel Cover DCAs. Gravel 
transport would continue throughout the construction period concurrent with geotextile fabric 
and gravel installation. From the stockpile locations, low ground pressure (LGP) vehicles would 
be used for travel directly on the playa. 
 
Gravel Conveyance. If gravel is obtained from the LADWP Shale borrow pit, trucks would 
cross SR 136 to Sulfate Road to Main Line Road and then to the Gravel Cover DCAs (Figure 3). 



Section 1 – Project and Agency Information 

Owens Lake 2011 and 2012 SCRD DCMs Projects  Page 1-15 
Initial Study  July 2014 

If gravel is obtained from F.W. Aggregate Dolomite mine, trucks would cross SR 136 to the T30 
road to Main Line Road and then to the Gravel Cover DCAs. Gravel source(s) would be 
determined by the Construction Contractor. Stockpile areas would be covered with aggregate to 
prepare the sites for gravel deliveries during the initial months of construction. Dump trucks 
would deposit gravel and a dozer would be used to pile the aggregate. Gravel transport would 
continue throughout the construction period concurrent with geotextile fabric and gravel 
installation. From the stockpile location, low ground pressure (LGP) vehicles would be used for 
travel directly on the playa. Depending on site conditions, conveyors may be used internally 
within individual DCAs or to move gravel from the stockpiles.  
 
Geotextile Installation.  Before installation of the geotextile membrane, land leveling may be 
required in areas where obstructions would damage the fabric. A pipe or I-beam dragged behind 
a tractor, box drag, scraper, or similar process would be used to remove localized high and low 
spots and prepare the surface; there would be no import or export of soils related to this site 
preparation. Fabric would be delivered to the site on spools carried by flatbed trucks. Small areas 
of fabric would be rolled out and staked to secure them before gravel installation.  
 
The two vehicle and equipment staging areas previously used (for Phases 7 and 8) would be used 
for the 2011 SCRD and 2012 SCRD projects (Figure 3). These previously disturbed sites are 
located near the intersection of Main Line Road and Corridor 1 at the north end of the lake (20 
acre site) and at the southern end of the lake adjacent to Dirty Socks Access Road (2.7 acre site). 
In addition to office trailers and equipment and vehicle storage, these areas would have fueling 
stations for gas and diesel. Fuel trucks would be used to refuel construction equipment (including 
the LGP gravel trucks) and the long haul gravel trucks; no vehicle fuels or oils would be stored 
in the gravel stockpile areas. Additionally, refueling may occur at the existing LADWP Sulfate 
facility. Once the geotextile is staked, dozers and ground crews would spread gravel to the 
required 2-inch thickness. 
 
The onsite construction workforce would consist of equipment operators, truck drivers, laborers, 
supervisory personnel, support personnel, and construction management personnel. 
 
Concrete Block Mat.  Concrete block mats may be used alternatively in areas designated for 
Gravel Cover. To form the mat, individual concrete blocks are tied together with a high strength 
polypropylene geogrid or cable systems. The concrete block mat currently under review consists 
of 5000 PSI concrete blocks (6.5 inches x 6.5 inches x 2.25 inches) with 1.5-inch spacing 
between the blocks to give the mat flexibility and to allow contouring to the land. The bottom 
layer is permeable non-woven fabric. With a minimum of 80 percent of the area covered directly 
by the concrete block, along with 100 percent coverage by the underlying fabric, a high 
efficiency for dust control is expected. The concrete block mat can be fabricated on or near the 
site of use, rolled, and installed in widths up to 16 feet. Since the mat is flexible, little or no 
ground leveling or clearing would be required in un-vegetated playa areas. Once installed, it is 
possible to walk and drive on the mat. 
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1.4.4 Alternative Dust Control Methods 

Alternative dust control methods not currently approved as BACM include engineered roughness 
and Tillage. These methods will be described and analyzed as alternatives in EIR. GBUAPCD 
approval of the method(s) as BACM would be required prior to implementation on Owens Lake.  
 
1.4.4.1 Engineered Roughness 

Engineered Roughness Elements are defined as the physical roughening of the land surface, 
usually to prevent wind and water erosion. It aims to alter air flow and trap moving particles. 
Increasing the surface roughness reduces the wind velocity at the surface, so that windblown soil 
particles like sand are trapped. From an aerodynamic perspective, the soil type and method of 
roughness generation is immaterial as long as the requisite roughness is achieved.  
 
1.4.4.2 Tillage 

Tillage, a type of engineered surface roughening, is commonly used to control wind erosion in 
agricultural and arid regions around the world. It works by roughening the soil surface, rendering 
it more resistant to wind erosion. Surface roughness reduces the wind velocity so that windblown 
soil particles like sand are trapped. The maintenance of natural soil aggregation (clods) through 
appropriate tillage methods also helps to form a stable surface resistant to wind erosion by 
binding together fine-grained soil particles that might be prone to wind transport. 
 
Tillage was previously applied on the playa of Owens Lake for temporary dust control in some 
Shallow Flood construction areas (T21-B, T18, T17-1_a, T17-2_a, T16, T10-2_b, and T10-3) 
between October 1, 2009 and April 1, 2010. This Tillage reduced the frequency and intensity of 
observed emissions. Tillage has also been implemented in T12-1 since January 2012; T12-1 is an 
area with relatively heavy (rich in clay and silt) soils.  
 
Tillage may be accomplished using conventionally agricultural implements such as plows and 
disks, but also by other means such as excavators. Wet soils at Owens Lake have been tilled with 
low-ground-pressure bulldozers, as well as excavators working on mats. Drier soils can be tilled 
with a wider variety of tools and tractors. Tractors pulling plows or harrows would roughen the 
surface creating serpentine swaths of tilled ridges (to provide greater control for all wind 
directions, and to avoid a gridded, regimented appearance) with spacing between swaths 
allowing for irrigation installation and maintenance, access to monitoring equipment, and re-
entry for re-tillage. Tillage swath directions would generally be perpendicular to the prevailing 
wind. Earthwork in each area will be balanced onsite.  
 
Over time, the surface roughness achieved by Tillage would begin to be altered by weathering 
and dust control efficiency may decline. The amount of fine material (sand and smaller particles) 
on the surface may change due to 1) disaggregation of soil, 2) crusting and re-aggregation of fine 
material, 3) deposition of transported fine material, and 4) erosion and export of material. When 
monitoring indicates that these processes have reduced the dust control efficiency achieved by 
Tillage, the area would normally be re-tilled. The goal of re-tilling would be to restore erosion-
resistant levels of roughness and aggregation. 
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Tillage can be augmented with irrigation. After initial tilling, areas can be irrigated to increase 
soil moisture and dust control efficiency. Irrigation piping (submains and whiplines, flush lines 
connected to flush mains) can be buried with sprinkler risers positioned throughout the DCA or a 
temporary above ground sprinkler system, or other portable means to provide irrigation, may be 
used when necessary to rewet the soil. 
 
Irrigation may also be needed for temporary dust control or to reconsolidate soils prior to re-
tilling. If irrigation is needed, it can occur through sub-irrigation, portable sprinklers and supply 
lines, or through existing irrigation infrastructure.  
 
1.4.5 Transition Area T18S 

New Shallow Flood and Managed Vegetation in the 502 acres of Duck Pond L-1, C2-L1, T10-1-
L1 and T37-2 would require on the order of 1,570 acre-feet per year (afy) of water. The Board of 
Water and Power Commissioners Resolution 010063 (Owens Lake Water Use Policy) sets the 
maximum water use for the OLDMP at 95,000 afy. To provide water for the 2011 SCRD project, 
T18S would be transitioned from Shallow Flood to a mix of Gravel Cover and Shallow Flood. 
The predicted water use related to the 2011 SCRD and 2012 SCRD projects will be discussed in 
the EIR. 
 
1.4.6 Construction Dust Control Plan 

A Dust Control Plan would be developed and implemented during construction of facilities. The 
plan would specifically address measures to be taken when removing T18S from service since 
this DCA may not be in full compliance during construction. The following best management 
practices (BMPs) would be implemented to minimize dust generation during construction: 
 

 Use of water trucks to spray roadway travel surfaces on existing and temporary roads 
used for construction 

 Installation of temporary sand fences strategically placed within the DCA being 
constructed 

 Placement of a gravel surface on interim staging areas within the DCA used by the 
contractor 

 Termination of work activities during high wind events 
 
Sand fences may be temporarily installed during construction in order to limit the movement of 
sand from construction zones to adjacent areas of the lakebed. Sand fences were previously used 
during construction for Phase 7 of the OLDMP. The sand fence would be black fabric with 50 
percent porosity that is UV stabilized (Model SF-50 from U.S. Fence, or equivalent) and 
supported by steel T-posts (8 feet in height and driven into the ground to a depth of 4 feet, 
resulting in 4 feet of height for exposed post). Since the fence would not exceed 60 inches in 
height, wire or monofilament line across the top would not be necessary to reduce perching by 
predators (corvids). 
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Temporary sand fencing would be maintained and then removed at the completion of 
construction activities. Sand fences that deteriorate and could potentially create litter on the 
lakebed would be repaired or removed. 
 
1.4.7 Other Features for DCAS 

1.4.7.1 Drainage System 

Drainage systems would be installed beneath Managed Vegetation fields and/or on the margins 
of Shallow Flood areas. New drainage laterals to be installed would be perforated plastic pipes 
(heavy duty corrugated polyethylene) in covered trenches placed 5 to 9 feet below the ground 
surface. The drainage system would control soil saturation to:   
 

 maintain drained root zone under irrigated vegetation 
 maintain drained pipe zone (prevent pipe floatation) 
 capture water along the DCA perimeters to reduce seepage off-site 

 
Drainage return flows can be recirculated into Managed Vegetation and Shallow Flood areas. 
The existing drainwater system functions in this manner. A drainwater mainline (brineline) runs 
parallel to the water supply mainline throughout the dust mitigation area from T2 to T25. The 
drainwater mainline collects and delivers recirculated water to the Managed Vegetation and 
Shallow Flood areas. Management of drainwater would ultimately depend on salt management 
needs for dust control, since drainwater tends to be saltier than water from the Los Angeles 
Aqueduct. Improvements (pipelines, submain pump stations) to the brine management may be 
required. 
 
1.4.7.2 Power Supply and Controls 

Power for pumps for water conveyance to and from DCAs is supplied by an existing 
underground 3-phase, 4.8 KV grid. The 4.8 KV grid would be connected to new turnouts, if any, 
with directed buried cables. The turnouts have their own distribution system for power and 
controls. Transformers at the turnouts convert the power to lower voltages to supply various 
equipment, lighting, and control instrumentation. The 3-phase, 480 volt alternating current 
(VAC) is typically used for pump stations. Directed buried cables would be used to supply power 
from the turnouts to the pump stations. New high voltage cable may be installed to power pumps. 
 
1.4.8 Overall Construction Sequence 

Construction activities would include: 

 Earthwork, berm construction and water distribution systems for Managed Vegetation 
Areas 

 Planting and seeding in Managed Vegetation Areas 

 Earthwork, berm construction and water distribution systems for Shallow Flood Areas 

 Turnout and pump station construction, as necessary 

 Gravel Cover installation  
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1.4.9 Operations and Maintenance 

1.4.9.1 Gravel Cover 

Once the Gravel Cover has been applied to the playa, limited maintenance would be required to 
preserve the gravel blanket. The gravel would be visually monitored for sand and dust 
accumulation, evidence of washouts, or inundation. If any of these conditions are observed over 
a substantial area, additional gravel would be transported to the playa. It is assumed that no 
maintenance would be needed in the initial years of operation. Subsequently, small areas may 
require replenishment and later, larger areas may require replacement. It is anticipated that the 
total volume of gravel may be replaced, at most, once every 50 years. 
 
1.4.9.2 Shallow Flood 

Surface saturation in Shallow Flood areas would continue to be monitored via satellite images 
(as is currently the practice). Maintenance activities would occur as needed throughout the year. 
However, when feasible, extended facility maintenance (repair of pumps, berms, laterals, and 
submains) would be completed during the non-dust control season when dust storms generally 
do not occur (July to September). Inflows, outflows and water quality in Shallow Flood areas 
would also be monitored. Drains and valves would be inspected periodically and maintained as 
necessary. 
 
1.4.9.3 Berms and Roadways 

Berms and roadways would be continually maintained to prevent erosion and washout, and to 
maintain safe driving conditions. Maintenance activity would include minor earthwork and 
gravel replenishment. 
 
1.4.9.4 Managed Vegetation 

Vegetation would be monitored in the field to determine reclamation progress (declines in soil 
salinity), soil moisture, irrigation system function (including leak identification and repair), 
germination success, transplant mortality, and plant vigor. Once established, soil fertility and 
plant tissue would be monitored at least annually, and vegetative cover would be assessed with 
satellite imagery. At present, imagery is ground-truthed with specialized, near-surface digital 
images of vegetative cover. Operations activities would include maintenance of irrigation 
systems and replanting/reseeding as necessary. 
 
After initial seeding, areas with limited growth would be assessed for drainage limitations. 
Drainage would be improved by constructing surface, French, or subsurface drains; or the area 
may be replanted. The site would continue to be managed to achieve dust compliance standards 
as swiftly as possible.  
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1.5 APPLICABLE PLANS AND POLICIES 

The majority of the project sites are located on CSLC-administered lands within Inyo County. 
Inyo County designates the land use of the lakebed as SFL (State and Federal Lands). The 
zoning overlay is OS-40 (Open Space, 40-acre lot minimum). Portions of the Duck Pond area 
and T32 are located on land owned and administered by the BLM. Portions of the Duck Pond 
area, C2 and T32 are under private ownership. 
 
1.6 PROJECT APPROVALS 

If constructed, the 2011 SCRD and 2012 SCRD projects would install, operate and maintain 
approved DCMs in areas identified by GBUAPCD. If the projects are adopted by LADWP, 
permits and approvals from other agencies are anticipated to include: 
 

 A right-of-way agreement from BLM for construction and operation of dust control on 
federal land. 

 A lease amendment for use of state lands from the CSLC prior to project construction. 

 A land use agreement from the private land owners for portions of Duck Pond, C2 and 
T32. 

 Consistent with the previous DCMs installed on Owens Lake, a Lakebed Alteration 
Agreement per Section 1602 of the Fish and Game Code would be sought from the 
California Department of Fish and Wildlife (CDFW).  

 LADWP would submit a request for an amendment to existing Clean Water Act Section 
404 permit SPL-2008-00582-BAH from the U.S. Army Corps of Engineers for Phase 7 to 
include construction, operations, and maintenance associated with the 2011 SCRD and 
2012 SCRD projects.   

 LADWP would submit a request for an amendment to the existing Clean Water Act 
Section 401 Water Quality Certification from the Lahontan Regional Water Quality 
Control Board to include construction, operations, and maintenance associated with the 
2011 SCRD and 2012 SCRD projects.  

 Construction would be completed in compliance with the National Pollutant Discharge 
Elimination System (NPDES) General Permit for Storm Water Discharges Associated 
with Construction and Land Disturbance Activities (Order No. 2009-0009-DWQ, 
NPDES NO. CAS000002). Per the General Permit, a Storm Water Pollution Prevention 
Plan (SWPPP) incorporating best management practices (BMPs) for erosion control 
would be developed and implemented during project construction.   

 Discharge of water to the Lake for dust control is currently permitted by the Lahontan 
Regional Board through Waste Discharge Requirements (WDR) for the Southern Zones 
Dust Control Project (Board Order No. R6V-2006-0036). The Regional Board 
determined that implementation of the Phase 7a project does not warrant a revision or 
amendment to the existing WDR (J. Zimmerman, P.G., Regional Board, pers. comm., 
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2011). It is anticipated that implementation and operation of the 2011 SCRD and 2012 
SCRD projects would also be done in conformance with the existing Board Order. 

 Use of the SR 136 right-of-way for gravel transport would require approval from Bureau 
of Land Management (BLM) and an encroachment permit from Caltrans. Caltrans 
encroachment permits would also be obtained for access roadways, Dirty Socks Road and 
other roadways as relevant. The permits would address access, maintenance, legal sized 
load restrictions and traffic control (i.e., Traffic Work Safety Plan). 

 A permit or non-objection letter from Inyo County for the maintenance of the Highway 
395/access road would be sought. 

 Relevant archaeological investigation and/or excavation permits would be obtained from 
the CSLC. 

 Additionally, installation of fuel tank(s) at the construction staging areas to serve the haul 
trucks would require compliance with: 

1) Permit to Operate (1316-00-06) – An air quality permit from GBUAPCD related 
to vapor recovery.  

2) Certified Unified Program Agency (CUPA) Facility Permit – A hazardous 
material/waste permit and associated contingency and business plan from the Inyo 
County Department of Environmental Health Services.  

3) Spill Prevention Control and Countermeasure (SPCC) Plan – For aboveground oil 
tanks of 1,320 gallons or more, and for fuel trucks when fuel would be left in the 
truck overnight. The Plan is filed with the Inyo County Department of 
Environmental Health Services. 
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2.3 ENVIRONMENTAL CHECKLIST 

2.3.1 Aesthetics 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Have a substantial adverse effect on a scenic vista?     

b) Substantially damage scenic resources, including, but 
not limited to, trees, rock outcroppings, and historic 
buildings within a state scenic highway? 

    

c) Substantially degrade the existing visual character or 
quality of the site and its surroundings? 

    

d) Create a new source of substantial light or glare which 
would adversely affect day or nighttime views in the 
area? 

    

 
Discussion:  The Owens Valley is straddled by the eastern Sierra Nevada to the west and the 
Inyo Mountains to the east, with the Coso Range rising to the south. The valley floor is 
interspersed with small, rural communities (e.g., Cartago, Olancha, Keeler and Dolomite) 
surrounded by dry, desert environment with minimal vegetation. Under existing conditions, 
views of Owens Lake are characterized by pockets of desert vegetation, limited vegetated areas 
related to seeps and springs and the Delta, vast areas of desert playa, mining operations, the brine 
pool (which fluctuates in size) and the existing system of dust control – bermed areas 
periodically filled with water, areas of managed vegetation and the internal roadway network 
(Figure 4). 
 
a) and c)  Potentially Significant Impact.  Under the 2011 SCRD and 2012 SCRD projects, 

areas of the lake that are currently primarily barren playa would be altered by installation of 
DCMs. Additionally, existing Shallow Flood DCA T18S would be transitioned to be 
approximately 80 percent Gravel Cover, 20 percent Shallow Flood. The RAP for the 2011 
SCRD project describes the BACM proposed for each new DCA. However, a RAP for the 
2012 SCRD project is in development, and additional dust control methods are under review. 
Therefore, the impacts of the 2011 SCRD and 2012 SCRD projects on scenic vistas and the 
visual character of the lake will be described in the EIR. 

 
b) Less than Significant Impact.  Scenic roadways are designated by BLM, Inyo National 

Forest, Caltrans, and the Federal Highway Administration. State Highway 395 is an officially 
designated State Scenic Highway from Independence to north of Tinemaha Reservoir 
(postmiles 76.5 to 96.9) (Caltrans, 2008). State Highway 395 is eligible for designation in the 
portions north and south of that segment (Caltrans, 2008). The project site is just east of State 
Highway 395 in the eligible, but not designated, portion of the roadway. There are no trees, 
major landform features or rock outcroppings within the project areas and none would be 
disturbed by project implementation. Implementation of the projects would alter the views of 
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approximately 5.4 square miles of the lakebed. Installation of BACM in the DCAs that are 
adjacent to SR 395 would alter the look of these parcels but would not change the dramatic 
backdrop or natural feel of the overall landscape. The impact on views from a portion of 
roadway eligible for designation as a scenic roadway, SR 395, is therefore less than 
significant. 

 
d) Less Than Significant Impact.  The proposed project does not include permanent 

installation of new sources of lighting. Construction activities would occur primarily in 
daylight hours; some limited use of lighting may be necessary in the early morning or 
evening hours (especially in winter). Use of portable lights during construction, if any, would 
be localized; large-scale activities such as grading would not occur at night. Since the 
proposed lighting would be of limited duration and confined to the specific area of 
construction, impacts on light and glare that could affect day or nighttime views of the 
project area would be less than significant. Protection of biological resources related to the 
potential use of limited lighting will be described in the EIR. 

 
 

 

 
 

Figure 4 
Owens Lake Aerial View 
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2.3.2 Agricultural and Forest Resources 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project: 
a) Convert Prime Farmland, Unique Farmland, or Farmland 

of Statewide Importance (Farmland), as shown on the 
maps prepared pursuant to the Farmland Mapping and 
Monitoring Program of the California Resources Agency, 
to non-agricultural use?  

    

b) Conflict with existing zoning for agricultural use, or a 
Williamson Act contract? 

    

c) Conflict with existing zoning for, or cause rezoning of, 
forest land (as defined in Public Resources Code section 
12220(g)), timberland (as defined by Public Resources 
Code section 4526), or timberland zoned Timberland 
Production (as defined by Government Code section 
51104(g))? 

    

d) Result in the loss of forest land or conversion of forest 
land to non-forest use? 

    

e) Involve other changes in the existing environment which, 
due to their location or nature, could result in conversion 
of Farmland, to non-agricultural use or conversion of 
forest land to non-forest use? 

    

Discussion: 

a)  No Impact.  The Farmland Mapping and Monitoring Program (FMMP) does not include 
Inyo County; therefore the proposed project would have no impact on conversion of FMMP 
designated Farmland (California Department of Conservation, 2006). 

 
b) No Impact.  Existing zoning by Inyo County is OS-40 (Open Space, 40-acre lot minimum) 

with a land use designation of SFL (State and Federal Lands) (Inyo County, 2011). Since 
Inyo County does not offer a Williamson Act program (California Department of 
Conservation, 2008), the proposed project would have no impact on agricultural zoning or 
Williamson Act contracts. 

 
c) and d)  No Impact.  The project site is not zoned as forested land and the proposed project 

would not result in conversion of forest land to non-forest use. Public Resources Code 
Section 12220 (g) defines "Forest land" as land that can support 10-percent native tree cover 
of any species, including hardwoods, under natural conditions, and that allows for 
management of one or more forest resources, including timber, aesthetics, fish and wildlife, 
biodiversity, water quality, recreation, and other public benefits. Since no trees exist on the 
project site, removal of native trees is not proposed. Therefore, the proposed project would 
have no impact on forest lands. 
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e)  No Impact.  Active ranches are located near the lakebed – Horseshoe Livestock to the south 
and Islands and Delta Livestock, Lubkin Adjunct Livestock, and Mount Whitney Ranch 
north and west of the lake. The presence of livestock on the lake is limited to stray animals 
from adjacent leases. However, since the project does not include new permanent fences, 
alter water distribution to the ranches or include haul routes across ranch properties, there 
would be no impact on agricultural operations from construction and operation of the 2011 
SCRD and 2012 SCRD projects.  
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2.3.3 Air Quality 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project: 
a) Conflict with or obstruct implementation of the applicable 

air quality plan? 
    

b) Violate any air quality standard or contribute substantially 
to an existing or projected air quality violation? 

    

c) Result in a cumulatively considerable net increase of any 
criteria pollutant for which the project region is non-
attainment under an applicable federal or state ambient 
air quality standard (including releasing emissions which 
exceed quantitative thresholds for ozone precursors)? 

    

d) Expose sensitive receptors to substantial pollutant 
concentrations? 

    

e) Create objectionable odors affecting a substantial 
number of people? 

    

Discussion: 

The southern Owens Valley is located within the jurisdiction of the GBUAPCD. The valley has 
been designated by the State and EPA as a non-attainment area for the state and federal 24-hour 
average PM10 standards. With the exception of PM10, air quality is considered excellent and the 
area has been designated as attainment or unclassified for all other ambient air quality standards. 
The major sources of criteria pollutants, other than wind-blown dust, are woodstoves, fireplaces, 
vehicle tailpipe emissions, fugitive dust from travel on unpaved roads, prescribed burning, and 
gravel mining. 
 
a), b), c) Potentially Significant Impact.  The GBUAPCD’s relevant air quality plan for the 

project area is the Final 2008 Owens Valley PM10 Planning Area Demonstration of 
Attainment SIP (GBUAPCD, 2008a). The focus of this planning document is implementation 
of DCMs at Owens Lake. 

 
The 2011 SCRD and 2012 SCRD projects are an expansion of the OLDMP described in the 
2008 SIP. Therefore project consistency with the applicable air quality plan has not been 
described in previous environmental documents. The consistency of the 2011 SCRD and 
2012 SCRD projects with the applicable air quality plan will be described in the EIR. 

 
Emissions during project construction would result from the operation of the equipment 
including:  dozers, scrapers, dump trucks, flatbed trucks, fuel trucks, backhoes or tractors, 
water trucks, light duty trucks, and workers personal vehicles. Air pollutant emissions 
estimates for construction of the projects and their potential cumulative effects have not been 
specifically described in other environmental documents. Air pollutant emission estimates 
will be quantified and described in the EIR. 
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d) Less Than Significant Impact.  Sensitive receptors include schools, day-care facilities, 
nursing homes, and residences. The closest sensitive receptors to the project areas are 
residences in Keeler, Dolomite, Olancha and Cartago (see Table 1). The closest sensitive 
receptors to the gravel haul routes are approximately 0.7 miles from the Dolomite Quarry 
haul route, and approximately 0.8 miles from the LADWP Shale pit haul route. 
 
Construction of the proposed project would include operation of mechanical equipment. 
However, given the distance of residential sensitive receptors to the project sites, the impact 
from gas and diesel fumes associated with motor vehicles and heavy equipment engines on 
sensitive receptors would be less than significant. Implementation of the proposed project 
would decrease the exposure of residents to PM10 emissions from the Owens Lake in the long 
term, a beneficial impact.  

 
e) Less Than Significant Impact.  Project construction and operation would result in minor 

localized odors associated with fuel use for equipment and vehicles. These odors are 
common, not normally considered offensive, and would not be experienced by any 
residences since none are located on or immediately adjacent to the project sites. Odor 
impacts to potential recreation visitors at the sites during construction activities would be 
temporary and less than significant. 
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2.3.4 Biological Resources 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Have a substantial adverse effect, either directly or 
through habitat modifications, on any species identified 
as a candidate, sensitive, or special status species in 
local or regional plans, policies, or regulations, or by the 
California Department of Fish and Game or U.S. Fish 
and Wildlife Service? 

    

b) Have a substantial adverse effect on any riparian habitat 
or other sensitive natural community identified in local or 
regional plans, policies, and regulations or by the 
California Department of Fish and Game or U.S. Fish 
and Wildlife Service? 

    

c) Have a substantial adverse effect on federally protected 
wetlands (including, but not limited to, marsh, vernal 
pool, coastal, etc.) through direct removal, filling, 
hydrological interruption, or other means? 

    

d) Interfere substantially with the movement of any native 
resident or migratory fish or wildlife species or with 
established native resident or migratory wildlife corridors, 
or impede the use of wildlife nursery sites? 

    

e) Conflict with any local policies or ordinances protecting 
biological resources, such as a tree preservation policy 
or ordinance? 

    

f) Conflict with the provisions of an adopted Habitat 
Conservation Plan, Natural Community Conservation 
Plan, or other approved local, regional, or state habitat 
conservation plan? 

    

 
Discussion:  Prior to implementation of the Dust Control Project, Owens Lake consisted of a 
large expanse of barren playa, a remnant hypersaline brine pool, and scattered springs and seeps 
along its shoreline. Implementation of DCMs has resulted in an increase in the use of Owens 
Lake by wildlife species because water and vegetation resources are now present on much of the 
former barren playa. Shallow Flooding has attracted birds, primarily gulls, avocets, stilts and 
plovers (LADWP, 2010b). 
 
a), b), c), d)  Potentially Significant Impact.  Based on California Natural Diversity Data Base 

(CNDDB) listings for the Vermillion Canyon, Owens Lake, Keeler, Lone Pine, Dolomite, 
Bartlett, and Olancha USGS quadrangles, and LADWP knowledge of the areas, sensitive 
plant and animal species and sensitive natural communities have the potential to occur on or 
near the project areas. Additionally, a breeding population of Snowy Plover occurs on Owens 
Lake and the lake is an important site along the Pacific Flyway for migratory waterbirds. Per 
the terms of previous mitigation measures, LADWP is required to maintain a baseline of at 
least 272 Snowy Plovers as determined during dedicated annual surveys (GBUAPCD, 2003) 
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and a minimum of 523 acres of Shallow Flood habitat for Snowy Plovers in consultation with 
CDFW (GBUAPCD, 2008b). This habitat is described as a mix of exposed sandy or gravelly 
substrate suitable for nesting in close proximity to standing water equal to or less than 12 
inches in depth; the 523-acre area has been designated along the east side of the lake.   
 
The impacts of the 2011 SCRD and 2012 SCRD projects on sensitive species and natural 
communities will be described in the EIR.   

 
e) Less Than Significant Impact.  No tree ordinances apply to the project area and no trees are 

present on the project site. The Inyo County General Plan Goals and Policies document 
(2001) includes two goals for biological resources issues:  Maintain and enhance biological 
diversity and healthy ecosystems throughout the County, and provide a balanced approach to 
resource protection and recreation use of the natural environment (Goals BIO-1 and BIO-2).  
Since the project site would remain as open space and would continue to provide habitat for 
Snowy Plovers and other species, the project would not conflict with these goals. The impact 
on local policies or ordinances protecting biological resources would be less than significant. 
Additional description of biological resources of the 2011 SCRD and 2012 SCRD parcels 
will be provided in the EIR. 

 
f) Less Than Significant Impact.  The project site is not within a Significant Natural Area 

(SNA) as determined by CDFW. LADWP is currently preparing a Habitat Conservation Plan 
(HCP) for LADWP-owned lands in Inyo and Mono Counties; this plan is not yet finalized 
but would not cover the 2011 SCRD and 2012 SCRD portions of Owens Lake since they are 
primarily property of the CSLC. However, in compliance with mitigation measure Biology-
14 of the 2008 SIP FSEIR (GBUAPCD, 2008b), LADWP prepared the Owens Lake Habitat 
Management Plan (OLHMP) for the Owens Lake Dust Mitigation Project (LADWP, 2010b). 
The OLHMP serves as a guide for compatibility between construction, maintenance, and 
operational needs of the Dust Mitigation Project, and the needs of resident and migratory 
wildlife resources utilizing the Owens Lake Dust Control Area. The overall goal of the 
OLHMP is to avoid direct and cumulative impacts to native wildlife communities that may 
result from the Dust Control Program. The 2011 SCRD and 2012 SCRD projects would be 
implemented by LADWP in a manner consistent with the LADWP OLHMP; the impact on 
adopted habitat plans is therefore less than significant. 

 
Additionally, LADWP is currently working collaboratively with a wide range of stakeholders 
to develop a Master Project for Owens Lakebed. The Master Project will identify goals and 
objectives to enhance the Owens Lakebed with a focus on dust mitigation, habitat and 
wildlife, water efficiency methods, and potential renewable energy development. Although 
the Master Project is not an approved habitat conservation plan, the consistency of the 
proposed project with the Master Project will be described in the EIR. 
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2.3.5 Cultural Resources 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:      

a) Cause a substantial adverse change in the significance 
of a historical resource as defined in §15064.5? 

    

b) Cause a substantial adverse change in the significance 
of an archaeological resource pursuant to §15064.5? 

    

c) Directly or indirectly destroy a unique paleontological 
resource or site or unique geologic feature? 

    

d) Disturb any human remains, including those interred 
outside of formal cemeteries? 

    

 
Discussion:  Prehistoric and historic cultural resources have been previously identified on Owens 
Lake. Additionally, the lake area is mapped as Quaternary lake and sand deposits, edged by 
Quaternary alluvium (Mathews and Burnett, 1965, Streitz and Stinson, 1974). The older 
Pleistocene and late Holocene portion of each geological unit is considered to have moderate 
sensitivity for paleontological resources.   
 
Field survey for observable cultural resources on the 2011 SCRD and 2012 SCRD parcels was 
completed in 2013. Documentation of results from the field survey and subsequent evaluation of 
resources is ongoing.  
 
a), b), c), d)  Potentially Significant Impact.  Construction of 2011 SCRD and 2012 SCRD 
project facilities would include earthwork in areas that have not been previously disturbed for 
construction of DCMs. Disturbance to cultural resources potentially present in project areas from 
construction is a potentially significant impact. The existing setting for cultural resources, results 
of record searches and pedestrian surveys, results of ongoing evaluations of known resources, 
and the significance of potential impacts to cultural resources will be described in the EIR. 
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2.3.6 Geology and Soils 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:      

a) Expose people or structures to potential substantial 
adverse effects, including the risk of loss, injury, or death 
involving: 

    

i) Rupture of a known earthquake fault, as delineated 
on the most recent Alquist-Priolo Earthquake Fault 
Zoning Map issued by the State Geologist for the 
area or based on other substantial evidence of a 
known fault?  Refer to Division of Mines and 
Geology Special Publication 42. 

    

ii) Strong seismic ground shaking?     

iii) Seismic-related ground failure, including 
liquefaction? 

    

iv) Landslides?     

b) Result in substantial soil erosion or the loss of topsoil?     

c) Be located on a geologic unit or soil that is unstable, or 
that would become unstable as a result of the project, 
and potentially result in on- or off-site landslide, lateral 
spreading, subsidence, liquefaction, or collapse? 

    

d) Be located on expansive soil, as defined in Table 18-1-B 
of the Uniform Building Code (1994) creating substantial 
risks to life or property? 

    

e) Have soils incapable of adequately supporting the use of 
septic tanks or alternative wastewater disposal systems, 
where sewers are not available for the disposal of 
wastewater? 

    

Discussion: 

The project area is on Owens dry lakebed, just south of Lone Pine in the Owens Valley. The 
Owens Valley of eastern California is a deep north-south trending basin, lying between the Sierra 
Nevada to the west and the White-Inyo Mountains to the east. The Owens Valley was formed as 
a fault block basin with the valley floor dropped down relative to the mountain blocks on either 
side. 
 
The Owens Valley is the westernmost basin in a geologic province known as the Basin and 
Range, a region of fault-bounded, closed basins separated by parallel mountain ranges stretching 
from central Utah to the Sierra Nevada and encompassing all of the state of Nevada. Geological 
formations in the project areas are of Cenozoic age, chiefly Quaternary. 
 
The soils in Owens Valley contain mostly Quaternary alluvial fan, basin-fill, and lacustrine 
deposits. On alluvial fans, the soils are mostly Xeric and Typic Torrifluvents, Xeric and Typic 
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Torriorthents, and Xeric and Typic Haplargids. All soils on alluvial fans are well drained (Miles 
and Goudy, 1997).   

 
a)-i) and a)-ii)  Less Than Significant Impact.  The west side of the Basin is bounded by a 

north-south trending fault zone along the east side of the Sierra Nevada known as the Sierra 
Nevada Frontal Fault (Stone et. al., 2000). The east margin of the Basin is delineated by the 
Inyo Mountains Fault, which is a belt of west-side-down normal faults along the Inyo 
Mountains (Hollett et. al., 1991; Neponset, 1999). Roughly in the middle between the Inyo 
Mountains Fault and Owens Valley Fault is the Owens River Fault (Neponset and Aquila, 
1997). To the south, a number of unnamed fault segments were mapped in front of the Coso 
Range (Stinson, 1977; Hollett et. al., 1991). 

 
The project DCAs are located on USGS quadrangles which include designated Alquist-Priolo 
Special Studies Zones. Surface rupture on local faults is also possible outside of the currently 
mapped active traces of these range-front faults. However, since habitable structures would 
not be built as part of the proposed project, people would not be exposed to adverse effects 
involving seismic ground shaking. Damage to project facilities (irrigation lines, drainlines, 
turnouts, roadways, geotextile membranes or gravel layers) would be repaired as necessary; 
impacts would therefore be less than significant. 

 
a)-iii) Less Than Significant Impact.  The project does not expose people to potential 

substantial adverse effects involving strong seismic-related ground failure, including 
liquefaction. Shallow groundwater does occur on the lake and the 2011 SCRD project 
includes new areas of Shallow Flood. However, since habitable structures would not be built 
as part of the proposed project, people would not be exposed to adverse effects involving 
seismic-related ground failure. Damage to project facilities (irrigation lines, drainlines, 
turnouts, roadways, geotextile membranes or gravel layers) would be repaired as necessary; 
impacts would therefore be less than significant. 

 
a)-iv) Less Than Significant Impact.  The project site is located well away from the mountain 

front, and would not be subject to impacts from landslides. Additionally, since habitable 
structures would not be built as part of the proposed project, people would not be exposed to 
adverse effects involving landslides. Damage to project facilities (irrigation lines, drainlines, 
turnouts, roadways, geotextile membranes or gravel layers) would be repaired as necessary; 
impacts would therefore be less than significant. 

 
b) Less Than Significant Impact.  Construction activities for the 2011 SCRD and 2012 SCRD 

projects include site preparation (excavation, soil conditioning, and land leveling), 
preparation of gravel stockpile areas, raised roadway and irrigation pipeline installation, 
installation of electrical and mechanical equipment related to the irrigation systems, 
installation of the geotextile and gravel layer, and planting activities. Earthwork required for 
construction has the potential to temporarily increase soil erosion from the disturbed areas. 
However, since construction methods would include BMPs identified in a SWPPP completed 
in compliance with the NPDES General Permit for Storm Water Discharges Associated with 
Construction Activity (General Permit), wind and water erosion of soils during construction 
would be minimized. The impact is less than significant. 



Section 2 – Environmental Analysis 

Owens Lake 2011 and 2012 SCRD DCMs Projects  Page 2-13   
Initial Study  July 2014 

The intent of installing Gravel Cover, Shallow Flood, Managed Vegetation, and potentially 
other dust control measures on the lakebed is to stabilize soils in an effort to reduce soil 
erosion via wind. Therefore, the 2011 SCRD and 2012 SCRD projects would have a 
beneficial impact during project operation by reducing soil erosion. 

c) Less Than Significant Impact.  New structures included in the 2011 SCRD and 2012 SCRD 
projects (irrigation lines, drainlines, turnouts, roadways, geotextile membranes, etc.) may be 
located on lakebed soils that are considered unstable. Prior to final design of new facilities, 
geotechnical investigations would be conducted and fill soils, armoring, and potentially other 
design features would be used where warranted. Since no habitable structures would be built 
as part of the proposed project, the impact would be less than significant. 

d) No Impact.  Habitable structures would not be built as part of the proposed project. 
Therefore, there would be no project-related impacts from expansive soils. 

e) No Impact.  Sanitation facilities are not present or proposed for the project site. Therefore, 
there would be no impact on soils related to wastewater disposal. 
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2.3.7 Greenhouse Gas Emissions 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:      

a) Generate greenhouse gas emissions, either directly or 
indirectly, that may have a significant impact on the 
environment? 

    

b) Conflict with an applicable plan, policy or regulation 
adopted for the purpose of reducing the emissions of 
greenhouse gases? 

    

     

 
Discussion:  LADWP has instituted numerous programs for reducing GHG emissions, such as 
providing rebates to encourage use of energy efficient equipment, retrofitting City-owned 
facilities for increased energy efficiency, promoting the installation of solar and renewable 
power, and reducing GHG from vehicles by pursuing electric fleet vehicles. 
 
a), b)  Potentially Significant Impact.  Greenhouse gases include, but are not limited to, carbon 

dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons and sulfur 
hexafluoride. Project-related emissions of greenhouse gases would include air pollutants 
generated from construction vehicles during the temporary construction activities. 
Operations-related air pollutant emissions would result from maintenance activities (vehicle 
emissions). Otherwise, operation of the project has no air pollutant emissions; the project 
reduces the emissions of dust from the lakebed.   

 
Since the air pollutant emissions related to construction and operation of the 2011 SCRD 
and 2012 SCRD projects have not yet been quantified, greenhouse gas emissions and the 
consistency of the project with planning documents focused on the reduction of greenhouse 
gas emissions will be described in the EIR. 
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2.3.8 Hazards and Hazardous Materials 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project: 

a) Create a significant hazard to the public or the 
environment through the routine transport, use, or 
disposal of hazardous materials? 

    

b) Create a significant hazard to the public or the 
environment through reasonably foreseeable upset and 
accident conditions involving the release of hazardous 
materials into the environment? 

    

c) Emit hazardous emissions or handle hazardous or 
acutely hazardous materials, substances, or waste within 
one-quarter mile of an existing or proposed school? 

    

d) Be located on a site which is included on a list of 
hazardous materials sites compiled pursuant to 
Government Code Section 65962.5 and, as a result, 
would it create a significant hazard to the public or the 
environment? 

    

e) For a project located within an airport land use plan or, 
where such a plan has not been adopted, within two 
miles of a public airport or public use airport, would the 
project result in a safety hazard for people residing or 
working in the project area? 

    

f) For a project within the vicinity of a private airstrip, would 
the project result in a safety hazard for people residing or 
working in the project area? 

    

g) Impair implementation of or physically interfere with an 
adopted emergency response plan or emergency 
evacuation plan? 

    

h) Expose people or structures to the risk of loss, injury or 
death involving wildland fires, including where wildlands 
are adjacent to urbanized areas or where residences are 
intermixed with wildlands? 

    

Discussion:  Aside from fuels, hazardous materials are not currently used or stored on the project 
site. Fertilizer is stored on the lakebed in a contained area at existing Managed Vegetation DCA 
T5. Fertilizer is used as necessary for the existing T5 – T8 Managed Vegetation DCAs, and is 
planned for use in future Managed Vegetation DCAs. 
 
a) and b) Less Than Significant Impact.  Construction of the proposed project would require 

the routine transport, use, and storage of limited quantities of gasoline and diesel fuel, and 
potentially degreasers and solvents for construction vehicle maintenance. The existing 
LADWP Sulfate Facility is located off Sulfate Road west of SR 136, on the east side of the 
lake. This facility includes a vehicle wash station, refueling station, and fuel tanks as well as 
areas for vehicle maintenance. Additionally, the two vehicle and equipment staging areas 
previously used (for Phases 7 and 8) would be used for the 2011 SCRD and 2012 SCRD 
projects. These previously disturbed sites are located near the intersection of Main Line Road 
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and Corridor 1 at the north end of the lake (20 acre site) and at the southern end of the lake 
adjacent to Dirty Socks Access Road (2.7 acre site). In addition to office trailers and 
equipment and vehicle storage, these areas would have fueling stations for gas and diesel. 
Fuel trucks would be used to refuel construction equipment (including the low ground 
pressure gravel trucks) and the long haul gravel trucks; no vehicle fuels or oils would be 
stored in the gravel stockpile areas. No new permanent fertilizer stations are proposed. 
Concrete pads (with containment for the injection point) may be constructed in Duck Pond-
L1 and/or C2-L1 for use by portable fertilizer delivery tanks. Periodic fertilizer delivery 
would be by flatbed or pickup truck. Other chemical use is not anticipated.   

 
LADWP would employ standard operating procedures for the routine transport, use, storage, 
handling, and disposal of hazardous materials related to the operation of the DCMs.  
LADWP also prepares an annual update on the transport, use, storage, handling, and disposal 
of hazardous materials. Therefore, with adherence to the standard operations procedures for 
hazardous materials use, impacts related to release or accidental exposure to humans or the 
environment would be less than significant. 

 
Water would be used during project construction for dust control but water would not be 
used in volumes sufficient to cause standing water. During project operation, water would be 
used to irrigate areas of Managed Vegetation and for Shallow Flood. Since the 2011 SCRD 
and 2012 SCRD projects would not increase water commitments, the overall area of standing 
water on the lakebed would not significantly increase. Creation of mosquito habitat by the 
creation of standing water would be managed as under existing conditions. LADWP has an 
annual contract with the Inyo County Agricultural Department which manages the Owens 
Valley Mosquito Abatement Program. The Agricultural Commissioner would be notified of 
the changes in the Shallow Flood DCAs prior to project operation. Since these mosquito 
abatement practices would continue and since the 2011 SCRD and 2012 SCRD projects 
would not substantially increase the area of mosquito habitat, the impact related to vectors 
would be less than significant. 

 
c) Less Than Significant Impact.  There are no schools within ¼ mile of the 2011 SCRD and 

2012 SCRD projects area. The closest school is located in Lone Pine (over 4 miles north of 
Owens Lake). Additionally, hazardous materials use would be limited to fuels for 
construction vehicles. Since these materials would be properly handled (as described 
above), the impact on the schools from hazardous materials would be less than significant.  

 
d) No Impact.  Section 65962.5 of the California Government Code requires the California 

Environmental Protection Agency (CalEPA) to update a list of known hazardous materials 
sites, which is also called the “Cortese List.” The sites on the Cortese List are designated by 
the State Water Resources Control Board, the Integrated Waste Management Board, and the 
Department of Toxic Substances Control. 

 
Based on a search of hazardous waste and substances sites listed in the Department of Toxic 
Substances Control (DTSC) “EnviroStor” database; a search of leaking underground storage 
tank (LUST) sites listed in the State Water Resources Control Board (SWRCB) 
“GeoTracker” database; and a search of solid waste disposal sites identified by the SWRCB 
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with waste constituents above hazardous waste levels outside the waste management unit, 
there were no sites listed on or adjacent to the project site. Therefore, the project would have 
no impact related to hazardous waste sites. 

 
e) and f) No Impact.  Seven public access airports and six private airstrips are located 

throughout Inyo County (Inyo County, 2001). The Lone Pine Airport is closest to the project 
site; it is located approximately 3.6 miles to the north. However, the project does not propose 
new tall structures and the project area is not located sufficiently near either a private airstrip 
or public airport to pose a safety risk. Therefore, there would be no project-related impacts 
on airport safety. 

 
g) Less Than Significant Impact.  Internal Owens Lake roadways are not part of an 

emergency evacuation plan route and therefore construction and operation activities on the 
lake would have no impact on a designated emergency route. Gravel transport necessary for 
the 2011 SCRD and 2012 SCRD projects would require gravel trucks to cross SR 136 (from 
the F.W. Aggregate or the LADWP Shale pit) (Figure 3) which would be coordinated with 
Caltrans. However, since Owens Lake is not designated as an emergency staging area, the 
project would have a less than significant impact on emergency access and evacuation plans.    

 
h) Less Than Significant Impact.  The project area is not typically subject to wildland fires 

and the project site has only limited areas of vegetation. Permanent habitable structures do 
not exist and none are proposed for the project site. Since 2006, fire protection services have 
been provided by the California Department of Forestry (CDF) and Owens Lake is included 
in their State Responsibility Area (SRA). The new areas of Gravel Cover would not alter the 
existing low risk of fire and areas of Shallow Flood would reduce the risk. Managed 
Vegetation areas would be irrigated. Therefore, the project would have a less than significant 
impact related to wildland fires. 
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2.3.9 Hydrology and Water Quality 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Violate any water quality standards or waste discharge 
requirements? 

    

b) Substantially deplete groundwater supplies or interfere 
substantially with groundwater recharge such that there 
would be a net deficit in aquifer volume or a lowering of 
the local groundwater table level (e.g., the production 
rate of pre-existing nearby wells would drop to a level 
which would not support existing land uses or planned 
uses for which permits have been granted)? 

    

c) Substantially alter the existing drainage pattern of the 
site or area, including through the alteration of the course 
of a stream or river, in a manner which would result in 
substantial erosion or siltation on- or off-site? 

    

d) Substantially alter the existing drainage pattern of the 
site or area, including through the alteration of the course 
of a stream or river, or substantially increase the rate or 
amount of surface runoff in a manner which would result 
in flooding on- or off-site? 

    

e) Create or contribute runoff water which would exceed the 
capacity of existing or planned stormwater drainage 
systems or provide substantial additional sources of 
polluted runoff? 

    

f) Otherwise substantially degrade water quality?     

g) Place housing within a 100-year flood hazard area, as 
mapped on a federal Flood Hazard Boundary or Flood 
Insurance Rate Map or other flood hazard delineation 
map? 

    

h) Place within a 100-year flood hazard area structures 
which would impede or redirect flood flows? 

    

i) Expose people or structures to a significant risk of loss, 
injury or death involving flooding, including flooding as a 
result of the failure of a levee or dam? 

    

j) Expose people or structures to a significant risk of loss, 
injury or death involving inundation by seiche, tsunami, 
or mudflow? 

    

 
Discussion: The floor of the Owens Valley ranges in elevation from a low of approximately 
3,550 feet above mean sea level (MSL) on the Owens dry lakebed to the south to approximately 
4,100 feet above MSL near Bishop to the north. The bed of Owens Lake is relatively flat with 
only 50 feet of topographic relief from an elevation of 3,600 ft MSL to the lowest portion of the 
lakebed. The lakebed can be divided into two main areas: the brine pool (below an elevation of 
3,553.53 ft MSL) and the playa (the area between the brine pool and the shoreline at 3,600 ft 
MSL). A shoreline of 3,600 ft MSL is used for analysis, but does not reflect the actual Owens 
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Lake shoreline absent LADWP water gathering activities. The playa generally consists of 
lacustrine and alluvial sediments ranging in size from fine gravels to clays and containing a high 
salt content. The brine pool is the remnant portion of the historic Owens Lake and contains a 
high accumulation of mineral salts. The brine pool is generally wet during part of the year, 
depending on the amount of precipitation and runoff from the surrounding mountains. 
 
Surface runoff occurs from creeks and small intermountain watersheds emanating from 
precipitation on the Sierra Nevada and adjacent foothills. Some surface flows from the major 
creeks are captured by the LAA and exported to the City of Los Angeles. Runoff not intercepted 
by the LAA flows toward Owens Lake. Under normal conditions, these creek beds and washes 
are dry; however, surface flow may occur during periods of extremely high runoff or flash 
floods. As part of the Lower Owens River Project (LORP), minimum Owens River flows are 
released from the LORP pump station (approximately 6 to 9 cfs on an annual average basis; 
minimum releases at any time are approximately 3 cfs) for discharge to the Owens River Delta 
and, depending on conditions, to an area of the lake known as the brine pool transition area. In 
addition, portions of the LORP seasonal habitat flows (up to approximately 200 cfs ramped up 
and down over approximately 14 days) are bypassed at the pump station and released towards 
the Owens River Delta. 
 
Groundwater occurs in multiple aquifers beneath the lakebed surface. A discontinuous surficial 
aquifer is present on portions of the Owens Lake playa and delta area (MWH, 2011a). Since 
1992, GBUAPCD monitored an extensive network of shallow piezometers in the lakebed with 
depths of 4, 10 and 30 ft. This monitoring activity has recently been transferred to the LADWP. 
Groundwater level monitoring data indicate groundwater occurs at depths ranging from less than 
2, to 15 feet below ground surface (ft bgs) (GBUAPCD, 2009). Shallow groundwater generally 
flows toward the brine pool, where it becomes an evaporative sink. A deeper aquifer system 
consists of up to five permeable zones (aquifers) at depths ranging from 65 to more than 1,500 ft 
bgs (MWH, 2011b). Monitoring data suggest that the water levels in these deep aquifers range 
from over 100 feet around the margins of the lake to a pressure of more than 60 ft above ground 
surface on the lakebed (MWH, 2011b). 
 
On August 4, 2009, the LADWP Board of Water and Power Commissioners, which manages all 
water resources and facilities for the City of Los Angeles, passed a resolution requiring LADWP 
to implement water conservation measures on Owens Lake to reduce LAA diversions for 
existing and future Owens Lake dust control projects to below 95,000 afy. The 2010 Urban 
Water Management Plan does not allocate any further water for Owens Lake mitigation. Thus, 
any additional water needed for dust control on Owens Lake above and beyond the allocated 
95,000 afy needs to be offset from some other source besides the LAA. The 2011 SCRD project 
would transition existing dust control in T18S from Shallow Flood to a mix of Gravel Cover and 
Shallow Flood in order to make available some or all of the necessary water supply for new dust 
controls in other areas. The impact on water supplies will be discussed in the EIR. 
 
a) and f) Less than Significant Impact.  Beneficial uses and water quality objectives are 

specified in the Water Quality Control Plan for the Lahontan Region (Basin Plan) prepared 
by the Lahontan Regional Water Quality Control Board (Regional Board, 2005). Relevant to 
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the project site, beneficial uses are designated for Owens Lake and Owens Lake wetlands 
(Table 3). 

Table 3 
Beneficial Uses of Owens Lake 

(Regional Board, 2005) 
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Owens Lake    X X X X X X X   

Owens Lake 
Wetlands X X X X X  X X  X X X 

MUN – municipal and domestic supply; AGR – agricultural supply; GWR – groundwater recharge, REC-1 – water contact 
recreation; REC-2 – noncontact water recreation; COMM – commercial and sportfishing; WARM – warm freshwater habitat; 
COLD – cold freshwater habitat, SAL – inland saline water habitat; WILD – wildlife habitat, WQE – water quality enhancement; 
FLD - flood peak attenuation/flood water storage. 
Source:  Regional Board, 2005. 

 

Waterbody-specific numeric objectives for the protection of these beneficial uses are not 
defined in the Basin Plan for Owens Lake. However, narrative and numeric water quality 
standards applicable to all surface waters (including wetlands) in the region are specified for: 
ammonia, coliform bacteria, biostimulatory substances, chemical constituents, total residual 
chlorine, color, dissolved oxygen, floating materials, oil and grease, non-degradation of 
aquatic communities and populations, pesticides, pH, radioactivity, sediment, settleable 
materials, suspended materials, taste and odor, temperature, toxicity, and turbidity. 

Water associated with operation of the proposed project would be from the LAA or Lower 
Owens River. The quality of these sources would not violate applicable narrative or numeric 
water quality standards. The existing DCAs are operated under Board Order No. R6V-2006-
0036, Revised Waste Discharge Requirements (WDRs) for the Southern Zones dust control 
project. Monitoring is conducted and reported semi-annually; the existing dust control project 
is in compliance with the adopted WDRs. The Regional Board has determined that 
implementation of the Phase 7a project does not warrant a revision or amendment to the 
existing WDR (J. Zimmerman, P.G., Regional Board, pers. comm., 2011). It is therefore 
assumed that implementation and operation of the 2011 SCRD and 2012 SCRD projects 
would be done in conformance with the existing permit. 

Water Quality Impacts During Construction.  During project construction, disturbance to 
surface soils would result from land leveling, raised roadway construction, irrigation system 
installation, and preparation of gravel stockpile locations. Because site disturbance would 
exceed 1 acre during construction, stormwater would be managed in accordance with BMPs 
identified in a SWPPP completed in compliance with the NPDES General Permit for Storm 
Water. As summarized in Table 4, the specific BMPs to be implemented are anticipated to 
be similar to those used during construction of the Phase 7 dust control measures. 
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With implementation of the required SWPPP, potential increases of sediment load in 
stormwater would not adversely affect surface water. Therefore, the impact on water quality 
during project construction would be less than significant. 
 

Table 4 
Summary of Anticipated Construction Stormwater BMPs 

Best Management Practices for the Protection of Stormwater Quality During Construction 

Housekeeping Measures 

 Conduct an inventory of products used or expected to be used 

 Cover and/or berm loose stockpiled construction materials 

 Store chemicals in watertight containers 

Employee Training 

 Brief staff on the importance of preventing stormwater pollution 

 Have staff review SWPPP 

 Conduct refresher training during the wet season 

 Document training 

Erosion and Sediment Controls 

 Provide effective cover for inactive areas – cover, berm, or direct runoff to suitable basins 

 Establish and maintain effective perimeter control 

 Stabilize construction entrances and exits to control sediment – inspect ingress and egress points daily, 
and maintain as necessary 

 Control dust during earthwork 

 Place sandbags or other barriers to direct stormwater flow to suitable basins 

Spill Prevention and Control 

 Inspect construction equipment for leaking 

 Use drip pans until equipment can be repaired 

 Cleanup spills Immediately – remove adsorbent promptly 

 Notify the proper entities in the event of a spill 

Concrete Truck Washing Waste 

 Provide containment for capture of wash water 

 Maintain containment area 

Hazardous Waters Management and Disposal  

 Store hazardous wastes in covered, labeled containers with secondary containment for liquid hazardous 
wastes 

 Store wastes separately to promote recycling and to prevent undesirable chemical reactions 

Materials Handling and Storage 

 Establish a designated area for hazardous materials 

 Berm, cover, and/or contain the storage area as necessary to prevent materials from leaking or spilling 

 Store the minimum volume of hazardous materials necessary for the work 

Vehicle and Equipment Maintenance, Repair, and Storage 

 Inspect vehicles and equipment regularly 

 Conduct maintenance as necessary 

 Designate areas for storage – where fluids can be captured and disposed of properly 
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Best Management Practices for the Protection of Stormwater Quality During Construction 

Scheduling 

 Avoid work during storm events 

 Stabilize work areas prior to predicted storm events 

 

Water Quality Impacts from Chemical Use.  Construction of the proposed project would 
require the routine transport, use, and storage of limited quantities of gasoline and diesel fuel, 
and potentially degreasers and solvents for construction vehicle maintenance. The existing 
LADWP Sulfate Facility is located off Sulfate Road west of SR 136 on the east side of the 
lake. This facility includes a vehicle wash station, refueling station, and fuel tanks as well as 
areas for vehicle maintenance. Additionally, the two vehicle and equipment staging areas 
previously used (for Phases 7 and 8) would be used for the 2011 SCRD and 2012 SCRD 
projects. These previously-disturbed sites are located near the intersection of Main Line Road 
and Corridor 1 at the north end of the lake (20 acre site) and at the southern end of the lake 
adjacent to Dirty Socks Access Road (2.7 acre site). In addition to office trailers and 
equipment and vehicle storage, these areas would have fueling stations for gas and diesel. 
Fuel trucks would be used to refuel construction equipment (including the low ground 
pressure gravel trucks) and the long haul gravel trucks; no vehicle fuels or oils would be 
stored in the gravel stockpile areas. Additional permanent fertilizer storage for the proposed 
Managed Vegetation areas is not proposed under the 2011 SCRD and 2012 SCRD projects. 
Concrete pads (with containment) may be constructed in Duck Pond-L1 and/or C2-L1 for use 
by portable fertilizer delivery tanks. Periodic fertilizer delivery would be by flatbed or pickup 
truck. Other chemical use is not anticipated. 

 
During construction, implementation of the BMPs related to handling of hazardous materials 
would be implemented to limit the potential for accidental release of fuels and degreasers or 
solvents to stormwater. During operation of the 2011 SCRD and 2012 SCRD projects, 
LADWP would employ standard operating procedures (SOPs) for the routine transport, use, 
storage, handling, and disposal of hazardous materials related to operation of the DCMs. 
These SOPs include: 

 
 Routine inspection and maintenance of fertilizer storage facilities and secondary 

containment 

 Specification of how fuel and fertilizer are transported within the lakebed 

 Designation of acceptable refueling locations; designation of equipment parking, 
storage, and maintenance areas at Keeler Yard; routine inspection and maintenance of 
vehicles and equipment 

 Adherence to the Keeler Yard Spill Prevention and Response Plan 

 Employee training 

 
LADWP also prepares an annual update on the transport, use, storage, handling, and disposal 
of hazardous materials. Therefore, with adherence to the SOPs for hazardous materials use, 
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impacts related to release or accidental exposure to humans or the environment, including 
impacts on water quality, would be less than significant. 
 
Water Quality Impacts from Geotextile Use.  The geotextile proposed for use under 
Gravel Cover and roadway areas would be permeable to allow draining. Nonwoven 
geotextiles are pervious sheets of polyester or polypropylene composed of fibers held 
together by needle punching, spun bonding, thermal bonding or resin bonding. The geotextile 
is chemically inert and generally not affected by acids and alkalis that may be present in the 
soils. The geotextile fabric to be used for the 2011 SCRD and 2012 SCRD projects would be 
non-hazardous as defined by the Federal Hazard Communication Standard CFR 1910.1299. 
Because the geotextile would be permeable, chemically inert and non-hazardous, it would not 
contribute contaminants to stormwater or underlying soils. The impact on water quality and 
soils from use of the geotextile would therefore be less than significant.  
 
Water Quality Impacts from Gravel Use.  Gravel sources were previously evaluated as 
part of GBUAPCD’s Final EIR for the Owens Valley PM10 Planning Area Demonstration of 
Attainment State Implementation Plan (July 1997). The composition and structure of the rock 
from each gravel source (which included the Keeler Fan and the Dolomite site) were 
considered to be such that the gravel produced would not deteriorate during the life of the 
project. Leachate from the gravel was not predicted by GBUAPCD to significantly increase 
the concentration of metals in the brine pool. Because leachate from the gravel would not 
significantly increase the toxicity of the brine pool and discharges associated with the project 
would continue to be in compliance with applicable WDRs, impacts related to water quality 
would be less than significant. 
 

b) Less than Significant Impact.  Construction of the project, and maintenance activities 
including gravel replenishment, would require the use of water trucks to control fugitive dust. 
Water trucks would be filled from existing J stands off the Main Line pipeline; the water 
source is the LAA and therefore originally Owens Valley surface or groundwater. Otherwise, 
construction and operation of the 2011 SCRD and 2012 SCRD DCMs would not require the 
use of groundwater. Since the geotextile to be used for the Gravel Cover areas is permeable, 
the project would not substantially alter groundwater recharge at the site. 
 
Construction of new areas of Shallow Flood may result in localized changes to shallow 
groundwater flow patterns. As part of the Owens Lake Groundwater Evaluation Project 
(OLGEP), MWH conducted an analysis of the effects of DCMs on the hydrologic regime of 
the Owens Lake (MWH, 2011b). MWH reviewed historical groundwater level data from 
GPUAPCD shallow piezometers and other deeper monitoring wells before and after 
implementation of DCMs. A review of hydrographs suggests that DCMs influence 
groundwater levels only immediately adjacent to the DCMs, and only in the very shallow 
piezometers on the lakebed. Comparison of water levels in shallow and deep monitoring 
wells generally indicates a consistent upward groundwater gradient, which implies that 
groundwater is flowing toward the ground surface, where it is ultimately consumed by 
evaporation. 
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The effect of DCMs on groundwater appears to be limited to thin sand layers on the surface 
of the lake, because DCMs have no apparent effect on deeper aquifer zones. The presence of 
strong upward vertical gradients and relatively impermeable lakebed clays prohibits water 
from DCMs migrating downward into deeper aquifers. A review of groundwater level 
measurements before and after construction of DCMs suggests that water from DCMs is not 
affecting flow directions or the amount of groundwater in storage in deeper aquifers. This is 
consistent with the fact that the DCMs are underlain by a large thickness of relatively 
impermeable clays which effectively isolate them from the deeper groundwater system 
(MWH, 2011b). For these reasons, impacts on groundwater would be less than significant. 
 

c), d), and e) Less than Significant Impact.  Construction of new DCMs would result in 
localized changes to drainage patterns in the vicinity of the 2011 SCRD and 2012 SCRD 
DCAs. Construction of the raised berms / access roadways around the DCAs would alter the 
existing stormwater drainage pattern in the immediate area of each affected DCA. Berm 
heights would vary from 3 to 5 ft or less above existing ground surface. Stormwater 
intercepted by the roadways would be routed toward existing channels through culverts to 
minimize changes to downstream flow patterns. Similar to existing DCM design, stormwater 
would continue to flow around the containing berms toward the brine pool. Experience with 
this design has shown that modifications in the drainage pattern resulting from the project 
would not result in substantial erosion or siltation, flooding, or add a substantial source of 
polluted runoff. Because the drainage pattern from the project sites flows in the same 
direction as existing conditions and eventually to the brine pool, the impact on drainage 
pattern and stormwater drainage would be less than significant. 

g) and i)  No Impact.  A 100-year floodplain has been delineated on the Owens River and most 
of Owens Lake below the shoreline (Federal Emergency Management Agency [FEMA], 
1986). Therefore, most of the 2011 SCRD and 2012 SCRD DCAs are located within the 
mapped 100-year floodplain. However, no habitable structures are proposed as part of the 
project. The redirection of flood flows would not risk habitable structures since none are 
present on the lake. No levees or dams are present on the project sites and no off-site levees 
or dams would be modified as part of project implementation. The project would have no 
impact on housing or structures in a 100-year flood hazard area. 

 
h) Less than Significant Impact.  Raised roadways would protect the 2011 SCRD and 2012 

SCRD DCAs from inundation and washout and, as under existing conditions, stormwater 
would flow towards the brine pool. New raised roadways would be constructed around new 
DCAs. Since flows would continue, as under existing conditions, to flow to the brine pool, 
the impacts on redirection of flood flows would be less than significant.  

 
j) Less than Significant Impact.  Due to the distance to the ocean, tsunami is not relevant for 

the proposed project. Depending on volume conditions, localized seiche of the brine pool is 
possible but would not expose people or structures to loss, injury or death. Due to the low 
relief of the Owens Lake area, mudflows are not likely, and would not impact habitable 
structures since none are present. Since earthquake-induced damage to irrigation lines, 
drainlines, turnouts, roadways, geotextile membranes or gravel layers could be readily 
repaired by re-installing of the facilities, the impact is less than significant. 
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2.3.10 Land Use and Planning 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Physically divide an established community?     

b) Conflict with any applicable land use plan, policy, or 
regulation of an agency with jurisdiction over the project 
(including, but not limited to the general plan, specific 
plan, local coastal program, or zoning ordinance) 
adopted for the purpose of avoiding or mitigating an 
environmental effect? 

    

c) Conflict with any applicable habitat conservation plan or 
natural community conservation plan? 

    

 
Discussion:  The majority of the 2011 SCRD and 2012 SCRD DCAs are located on CSLC-
administered lands within Inyo County. The Inyo County General Plan designates the land use of 
the project area as SFL (State and Federal Lands). The zoning overlay is OS-40 (Open Space, 
40-acre lot minimum) (Inyo County, 2011). The closest communities to the project areas are 
located outside the Owens lakebed (Table 1). No permanent habitable structures are located on 
or immediately adjacent to the project site, and none are planned as part of the proposed project. 
 
As a condition of its lease with CSLC, LADWP allows public access to Owens Lake and 
members of the public are able to birdwatch, hike, hunt, and utilize the roads constructed by 
LADWP to access areas of the lakebed that would be inaccessible without them (LADWP, 
2010b).  
 
a) No Impact.  The proposed project is located in an area zoned for open space and with a 

General Plan designation of SFL (Inyo County, 2011). The Inyo County Land Use and 
Conservation/Open Space elements designate the lake as NR – Natural Resources (Diagram 
1) (Inyo County, 2002). The closest communities to the project areas are located outside the 
Owens lakebed (Table 1). No habitable structures are located on or immediately adjacent to 
the project site, and none are planned as part of the proposed project. Therefore, there would 
be no project-related impacts on established communities. 
 

b) Potentially Significant Impact.  The majority of the project sites are located on CSLC-
administered lands within Inyo County. Portions of the Duck Pond area and T32-1-L1 are 
located on land owned and administered by the BLM. Portions of the Duck Pond area, C2-L1 
and T32-1-L1 are under private ownership. Use of the project areas for dust control is 
considered relevant to CSLC, Inyo County, and BLM planning.  
 
California State Lands Commission.  The majority of the project area is located on land 
owned and operated in trust for the people of the State of California by the CSLC. Public 
Resources Code sections 6301 and 6216 authorize CSLC authority and responsibility as 
trustee of the State’s Public Trust lands. A lease from CSLC would be required in order to 
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install DCMs on the 2011 SCRD and 2012 SCRD DCAs. In granting the lease, CSLC would 
consider the Public Trust Doctrine. The consistency of the project with CSLC land use 
policies, including the Public Trust Doctrine, will be described in the EIR.  

 
Inyo County General Plan.  The Land Use Element of the Inyo County General Plan (2001) 
includes Policy LU-5.6 State and Federal Lands Designation. This designation applies to 
those State- and Federally-owned parks, forests, recreation, and/or management areas that 
have adopted management plans. The Conservation/Open Space Element of the Inyo County 
General Plan (2001) includes Policy REC-1.2 Recreational Opportunities on Federal, State, 
and LADWP Lands: Encourage the continued management of existing recreational areas and 
open space, and appropriate expansion of new recreational opportunities on federal, state, 
and LADWP lands.  
 
Bureau of Land Management.  Some of the project areas (portions of the Duck Pond area 
and T32-1-L1) are located on land owned and administered by the BLM. A right-of-way 
agreement with BLM would be required in order to install DCMs on the federal portion of 
these parcels. BLM review would include consultation with the State Historic Preservation 
Officer under Section 106 of the National Historic Preservation Act and consultation with the 
U.S. Fish and Wildlife Service for potential impacts to federally listed plant and wildlife 
species.  

 
c) Less than Significant Impact.  Please see Section 2.3.4 Biological Resources, item f. 
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2.3.11 Mineral Resources 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Result in the loss of availability of a known mineral 
resource that would be of value to the region and the 
residents of the state? 

    

b) Result in the loss of availability of a locally-important 
mineral resource recovery site delineated on a local 
general plan, specific plan, or other land use plan? 

    

 
Discussion:  Mineral resources are defined as naturally occurring materials in the earth that can 
be utilized for commercial purposes (Inyo County, 2001). The Owens Lake Planning Area 
contains known mineral resources of statewide or regional importance. U.S. Borax (parent 
company Rio Tinto Mining) mines evaporite minerals from approximately 16,000 acres of leased 
land on the west side of the lake. Minerals mined include trona (hydrated sodium bicarbonate 
carbonate), burkeite (silicate) and halite (sodium chloride). Because minerals are mined from the 
surface, the facility is sensitive to surface water changes on the lake.  
 
Other important mineral resources surrounding the Owens Lake area include gravel deposits 
associated with alluvial fans and sand deposits associated with the Owens River and local dunes. 
 
Inyo County is the Lead Agency for the processing of surfacing mining reclamation plan 
applications on private lands; Inyo County’s Road Department, City of Los Angeles, and 
California Department of Transportation borrow pits; and surface mining on federally 
administered lands. All surface mining operations that disturb greater than 1 acre or move more 
than 1,000 cubic yards are required to have an approved reclamation plan before the start of 
mining activity. Reclamation plans are required by the Surface Mining and Reclamation Act 
(SMARA) to assure that: 
 

 Adverse environmental effects are prevented or minimized and mined lands are 
reclaimed to a useable condition readily adaptable for alternate land uses. 

 Production and conservation of minerals are encouraged, while considering recreation, 
watershed, wildlife, aesthetic, range and forage values. 

 Residual hazards to public health and safety are eliminated. 
 

LADWP’s shale pit has an approved Reclamation Plan on file with the County and reviewed by 
BLM (2005-03/LADWP).   
 

a) and b)  Less Than Significant Impact.  The U.S. Borax lease on Owens Lake occupies 
the central portion of the lake, extending to the west. None of the 2011 SCRD DCAs 
overlap or are immediately adjacent to the lease, or to active mining operations. Active 
mining operations are located immediately northwest of 2012 SCRD DCA T10-3-L1. 
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Implementation of dust control at T10-3-L1 will make approximately 149 acres of the 
approximately 16,000-acre lease unavailable for mining operations. Since this represents 
less than 1 percent of the total lease area and since active mining operations are not 
located within T10-3-L1, the impact on the U.S. Borax lease area would be less than 
significant. Prior to construction of the 2012 SCRD project, LADWP would obtain a 
lease from the CSLC for use of state lands. As part of this process, CSLC will transfer 
portions of the mineral lease area to dust control area. An amendment to the U.S. Borax 
lease will delete the approved DCA from the mineral lease legal description. 
Construction in this DCA would be coordinated with U.S. Borax. 
 
Additionally, implementation of a Brine method DCM could include extraction of salts 
from the U.S. Borax lease. Since project activities for this DCM would be done in 
collaboration with U.S. Borax, the impact on active mining operations on Owens Lake 
would be less than significant. 

 
Implementation of the project includes use of local mineral resources. Approximately 
995,000 tons of gravel would be applied to new DCAs. Gravel would likely be obtained 
from local gravel production operations such as the LADWP shale pit and the F.W. 
Aggregate Dolomite mine (Figure 3). Ample aggregate is available from these sources 
for the project. Three subareas of the Dolomite mine (Durability, North Pole, and 
Translucent) total approximately 480 acres and are able to produce up to 50 million tons 
(T. Lopez, pers. comm., June 25, 2010). The LADWP shale pit (State Mine ID Number 
91-14-0130) is currently permitted for 40 acres of development (approximately 200,000 – 
400,000 tons of shale), with potential for expansion. The proposed project would include 
the use of locally-important mineral resources, but would not result in a substantial loss 
of availability of the resource. Since mineral resources would still be available, impacts 
on mining operations adjacent to Owens Lake would be less than significant.    
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2.3.12 Noise 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project result in:     

a) Exposure of persons to or generation of noise levels in 
excess of standards established in the local general plan 
or noise ordinance, or applicable standards of other 
agencies? 

    

b) Exposure of persons to or generation of excessive 
groundborne vibration or groundborne noise levels? 

    

c) A substantial permanent increase in ambient noise levels 
in the project vicinity above levels existing without the 
project?   

    

d) A substantial temporary or periodic increase in ambient 
noise levels in the project vicinity above levels existing 
without the project? 

    

e) For a project located within an airport land use plan or, 
where such a plan has not been adopted, within two 
miles of a public airport or public use airport, would the 
project expose people residing or working in the project 
area to excessive noise levels? 

    

f) For a project within the vicinity of a private airstrip, would 
the project expose people residing or working in the 
project area to excessive noise levels? 

    

 
Discussion:  Owens Lake is located in a remote area of the upper Mojave Desert where the main 
sources of noise are the mining operations on the lakebed, construction and maintenance 
activities related to the DCMs, and roadway noise along U.S. 395, SR 190, and SR 136.  
Sensitive noise receptors in the Owens Lake area include residents in the communities of 
Boulder Creek, Lone Pine, Dolomite, Keeler, Olancha and Cartago. 
 
Per the Public Safety Element of the Inyo County General Plan (2001), the normally acceptable 
noise level for residential properties ranges up to 60 Ldn and conditionally acceptable noise level 
ranges up to 70 Ldn. The term “Ldn” refers to the average sound exposure over a 24-hour period. 
Ldn values are calculated from hourly Leq values, with the Leq values for the nighttime period 
(10:00 p.m. to 7:00 a.m.) increased by 10 dB to reflect their greater disturbance potential. 
 
a) and d)  Less Than Significant Impact.  The closest noise receptor to the project areas are in 

Cartago, over 1,200 feet northwest of C2-L1, in Dolomite, 0.7 miles northeast of T32-1-L1 
and in Boulder Creek, approximately 1.5 miles northwest of T37-1-L1. Along the gravel haul 
route from the mines, aside from LADWP’s Sulfate Facility, the closest noise receptors 
would be the residents approximately 0.7 miles from the Dolomite Quarry haul route, and 
approximately 0.8 miles from the LADWP Shale pit haul route. The closest school is in Lone 
Pine, over 4 miles north of Owens Lake. 
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During construction of the 2011 SCRD and 2012 SCRD projects, noise would be generated 
from dozers, flatbed trucks, water trucks, and dump trucks at the DCAs and along the gravel 
truck haul routes. Noise would be noticeable to on-lake workers and potentially persons 
visiting the lake for recreation. The minimum distance of 1,000 feet between residents and 
the project areas is generally considered sufficient distance to reduce noise generated from 
construction activities. For example, construction equipment emitting 90 dBA at 50 feet 
would attenuate to 64 dBA at 1,000 feet (Canter, 1977). Additionally, construction activity 
would not occur during 10:00 p.m. to 6:00 a.m. when there is greater potential for noise 
disturbance to residences. Therefore, given the distance from the project site and the haul 
routes to sensitive residential receptors, the project would not cause noise levels to exceed 
established thresholds and noise impacts would be less than significant. 
 
Potential noise impacts on biological resources related to project construction and operation 
will be described in the EIR. 

 
b) Less Than Significant Impact.  Equipment used for project construction may create minor 

groundborne vibration or groundborne noise. Since the closest buildings are over 1,000 feet 
away, impacts related to temporary groundborne vibration or noise would be less than 
significant. 

 
c) Less Than Significant Impact.  Noise generated during project operation would include 

equipment noise related to periodic maintenance activities necessary for proper operation of 
pumps, pipelines, roadways, and other infrastructure as well as for replenishment of gravel. 
As maintenance operations are on-going at the lake, operations-related noise would be 
similar to existing conditions. Since fewer trucks would be required, the noise impact would 
be less than that for project construction. Due to the distance to the nearest receptors, noise 
impacts from project operation would be less than significant.  

 
e) and f)  No Impact.  Seven public access airports and six private airstrips are located 

throughout Inyo County (Inyo County, 2001). The Lone Pine Airport is the closest public 
access airport to the project site; it is located approximately 3.6 miles north of the lakebed. 
Therefore, the project is not located sufficiently near either a private airstrip or public airport 
to expose people residing or working in the area to experience excessive noise levels. There 
would be no project-related impacts on noise near an airport/airstrip. 
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2.3.13 Population and Housing 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Induce substantial population growth in an area, either 
directly (for example, by proposing new homes and 
businesses) or indirectly (for example, through extension 
of roads or other infrastructure)? 

    

b) Displace substantial numbers of existing housing, 
necessitating the construction of replacement housing 
elsewhere? 

    

c) Displace substantial numbers of people, necessitating 
the construction of replacement housing elsewhere? 

    

Discussion:  

a) Less Than Significant Impact.  Since the project does not include construction of homes or 
businesses, it would not directly impact population growth in the Owens Lake area. However, 
construction of the project would require workers to be in the area from 2015 to 2021. These 
workers may be LADWP staff or a mix of LADWP staff and contractors. Additional workers 
would be required after the initial construction to develop and maintain areas of Managed 
Vegetation. The number of workers over the construction period would have a less than 
significant impact on population growth. 

b) and c)  No Impact.  No habitable structures are located on or immediately adjacent to the 
project areas, and none are planned as part of the proposed project. Therefore, there would be 
no impacts on housing from implementation of the 2011 SCRD and 2012 SCRD projects. 
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2.3.14 Public Services 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

a) Would the project result in substantial adverse physical 
impacts associated with the provision of new or 
physically altered governmental facilities, need for new or 
physically altered governmental facilities, the 
construction of which could cause significant 
environmental impacts, in order to maintain acceptable 
service ratios, response times or other performance 
objectives for any of the public services: 

    

i) Fire protection?     

ii) Police protection?     

iii) Schools?     

iv) Parks?     

v) Other public facilities?     

Discussion:   

a)-i  Less Than Significant Impact.  The project area has only limited areas of vegetation and 
therefore limited fuel for fires; habitable structures do not exist and none are proposed for the 
project site. The new areas of Gravel Cover would not alter the existing low risk of fire and 
areas of Shallow Flooding would reduce the risk. Managed Vegetation areas would be 
irrigated. Therefore, the project would have a less than significant impact related to provision 
of fire suppression services. 

 
a)-ii – v)  No Impact.  Habitable structures are not present on the project site and none are 

proposed as part of the project. The limited number of construction workers required to 
implement the project would not generate substantial population growth or create the need 
for new or expanded public services. Therefore, there would be no project-related impacts on 
police protection, schools, parks, or other public facilities. 
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2.3.15 Recreation 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

a) Would the project increase the use of existing 
neighborhood and regional parks or other recreational 
facilities such that substantial physical deterioration of 
the facility would occur or be accelerated? 

    

b) Does the project include recreational facilities or require 
the construction or expansion of recreational facilities 
which might have an adverse physical effect on the 
environment? 

    

Discussion:   

a) No Impact.  Habitable structures are not present on the project site and none are proposed as 
part of the project. The number of construction workers required to implement the project 
would not generate substantial population growth or create the need for new or expanded 
parks. Therefore, the project would have no impact on neighborhood or regional parks or 
other recreation facilities. 

 
b) Less Than Significant Impact.  The project would not generate population growth that 

would require the construction or expansion of recreational facilities. Limited public access 
opportunities (e.g., boardwalks, trails, access berms and visitor overlooks) may be included 
as part of the project. As available, additional information on these amenities will be 
presented in the EIR. Incorporation of these public access elements would enhance the 
recreational amenities of Owens Lake.  

 
The Owens lakebed is openly accessible to the public for recreation. However, during 
construction and maintenance of the 2011 SCRD and 2012 SCRD projects, access may be 
temporarily limited if determined by LADWP to be necessary for public and/or worker 
safety. If approved by CSLC, signs may be posted indicating restricted construction or 
maintenance areas. After construction is complete, public access would be increased 
(expansion of on-lake roadway system) and recreational opportunities would be enhanced. 
Therefore, impacts on recreation during project construction and maintenance would be less 
than significant. 
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2.3.16 Transportation and Traffic 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Conflict with an applicable plan, ordinance or policy 
establishing measures of effectiveness for the 
performance of the circulation system, taking into 
account all modes of transportation including mass 
transit and non-motorized travel and relevant 
components of the circulation system, including but not 
limited to intersections, streets, highways and freeways, 
pedestrian and bicycle paths, and mass transit? 

    

b) Conflict with an applicable congestion management 
program, including but not limited to level of service 
standards and travel demand measures, or other 
standards established by the county congestion 
management agency for designated roads or highways? 

    

c) Result in a change in air traffic patterns, including either 
an increase in traffic levels or a change in location that 
results in substantial safety risks? 

    

d) Substantially increase hazards due to a design feature 
(e.g., sharp curves or dangerous intersections) or 
incompatible uses (e.g., farm equipment)? 

    

e) Result in inadequate emergency access?     

     

f) Conflict with adopted policies, plans, or programs 
regarding public transit, bicycle, or pedestrian facilities, 
or otherwise decrease the performance or safety of such 
facilities?  

    

 
Discussion:  Major roadways around Owens Lake include U.S. 395, SR 136, and SR 190. Roads 
located on the lakebed relevant to the project include Sulfate Road, T-30 Road, and Main Line 
Road. 
 
U.S. 395 – U.S. 395 is the main north-south transportation route through Inyo County and the 
Owens Valley. The majority of U.S. 395 adjacent to the lake is a four-lane divided highway. 
 
SR 136 – SR 136 is a two-lane northwest/southeast highway connecting U.S. 395 to the north 
and SR 190 to the south. SR 136 has 12-foot-wide lanes with unimproved gravel shoulders in 
each direction in the vicinity of Owens Lake. 
 
SR 190 – SR 190 is a two-lane southwest/northeast highway connecting U.S. 395 to the west and 
SR 136 to the east. SR 190 has 12-foot-wide lanes with unimproved gravel shoulders in each 
direction in the vicinity of Owens Lake.  
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Additionally, as part of implementation of the DCMs, an internal network of roadways has been 
constructed on Owens Lake. The Main Line Road roughly bisects existing dust control areas in 
the south and along the east side of the lake; the roadway crosses the Owens River in the north. 
From the LADWP Shale Pit, gravel trucks would cross SR 136 and connect to Sulfate Road, or 
travel north on SR 136 to the T-30 Road, or travel to the south on SR 136 and SR 190 to the 
southern DCAs. From the Dolomite mine, gravel trucks would cross SR 136 and connect to the 
T-30 Road, or travel to the south on SR 136 and SR 190. From SR 190, trucks would access the 
lake from the Dirty Socks Access Road to the southern vehicle and equipment staging area. 
 
a) and b)  Less Than Significant Impact.  Level of Service (LOS) is a qualitative measure 

describing operational conditions within traffic stream, or their perception by motorists 
and/or passengers which is calculated based on a number of design and operating criteria, 
such as lane width, roadside obstacles, trucks and busses, curvature, grades, etc. 
(Transportation Research Board, 2000). LOS A reflects free-flow conditions; at LOS E a 
road is operating at capacity and is congested. Typically, LOS C or LOS D represents 
acceptable flow conditions. The highway capacity as determined by the Highway Capacity 
Manual 2000 for a two-lane highway is 1,600 passenger cars per hour (pc/h) for each 
direction of travel; the capacity of a two lane-highway is 3,200 pc/h for both directions of 
travel combined. Based on 2011 traffic counts reported by Caltrans, U.S. 395, SR 136, and 
SR 190 all operate well below capacity at LOS A (Caltrans, 2011).  

Construction would increase traffic on these roadways for the transport of gravel, delivery of 
seed and plant material, delivery of pipelines and other infrastructure, and related to the 
movement of construction equipment and personnel during the construction period. 
Construction equipment would be mobilized to the staging areas and then would remain on 
the lake; plant material and infrastructure deliveries would be limited. Therefore, the primary 
impact on local roadways would be for gravel transport.   

During mobilization for the project, vehicles required for construction (dozers, flatbed trucks, 
water trucks) may be transported to the site via U.S. 395, SR 136, and/or SR 190. It is 
anticipated that vehicles would be transported to the site once, remain on-site for the 
construction period, and then be demobilized. Based on the limited number of vehicles to be 
mobilized and the existing excellent LOS on these roadways, project-related impacts on U.S. 
395 would be temporary and less than significant.  

However, project-related traffic would travel on SR 190 and SR 136 throughout the Gravel 
Cover construction period. In 2011, average annual daily traffic (AADT - total traffic volume 
for the year divided by 365 days) for SR 136 ranged between 540 vehicles at the junction of 
U.S. 395 and approximately 430 vehicles at the junction with SR 190, well below the 1,600 
pc/hr capacity for each direction of travel. The SR 136 truck AADTs were 13 (at the junction 
with U.S. 395) and 11 (at the junction with SR 190). The AADT on SR 190 at SR 136 was 
520 vehicles in 2011, with truck AADTs of 53 (Caltrans, 2011). 

Gravel haul trips would be on-going for the 1.5 to 2 year period. Approximately 100 daily 
round trips would be required to haul gravel from the mines on the east side of the lake to the 
stockpile locations. At approximately 200 one-way trips per day and a 10 hour work day, 
approximately one truck would cross SR 136 every 3 minutes. Gravel trucks would add to 
the average daily traffic volumes on SR 136 and SR 190 and would cross SR 136 
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approximately 200 times per day. The peak hour traffic volume on SR 136 (at SR 190) was 
90 vehicles in 2012; the peak hour volume on SR 190 (at SR 136) was 110 vehicles in 2012 
(Caltrans, 2012). Since SR 136 and SR 190 operate well below capacity and at LOS A, the 
addition of approximately 20 trucks on SR 136 or SR 190 per hour would not substantially 
degrade the level of service on these roadways and project-related impacts on traffic would 
be less than significant. 

c) No Impact.  The project areas are not located sufficiently near either a private airstrip or 
public airport, nor does the project contain features that would alter air traffic patterns. The 
Lone Pine Airport is located approximately 3.6 miles north of the lake. No impacts on air 
safety would occur. 

d) Less Than Significant Impact with Mitigation Incorporated.  The 2011 SCRD and 2012 
SCRD projects do not include construction or modification of off-lake roadways. New 
internal roadways would be created surrounding new DCAs. The expansion of the on-lake 
roadway system would not create new roadway hazards for the public.  

However, construction of the project is estimated to require approximately 200 truck 
crossings of SR 136 per day during installation of Gravel Cover. Since these crossings are 
not signalized and would be on-going for approximately 1.5 to 2 years, impacts related to 
traffic hazards are potentially significant. Additionally, degradation of the road surface on SR 
136 at these crossing could result from traffic related to construction. With implementation of 
mitigation measures Trans-1 and Trans-2 (Traffic Work Safety Plan and repair of roadway 
damage at the SR 136 crossings), impacts would be reduced to a less than significant level.  

e) Less Than Significant Impact.  Owens Lake is currently accessible to emergency vehicles 
via SR 136/Sulfate Road, SR 190/Dirty Socks access road, and U.S. 395/North and South 
Main Line access roads. Construction of the proposed project would increase the volume of 
trucks travelling on these roadways but would not alter the access points. The impact of the 
addition of approximately 20 truck trips per hour would be less than significant on 
emergency access. 

f) No Impact.  The project does not include housing, employment, or roadway improvements 
relevant to alternative transportation measures. Therefore, there would be no project-related 
impacts on alternative transportation. 

Mitigation Measures to Reduce Impacts on Transportation and Traffic 

Trans-1.  LADWP shall develop and implement a Traffic Work Safety Plan to be approved by 
Caltrans for the construction phase of the 2011 SCRD and 2012 SCRD projects. The Plan shall 
address the use of warning lights, signs, traffic cones, signals, flag persons and/or comparable 
measures as needed to maintain safe travel of haul trucks on SR 136 and SR 190 during 
construction.  
 
Trans-2.  LADWP shall repair damage to SR 136 and SR 190 where project related truck traffic 
would travel on these roadways. Prior to the start of construction activity, existing conditions on 
SR 136 and SR 190 shall be documented. After construction is complete, physical damage 
documented on the portions of SR 136 and SR 190 used for construction of the 2011 SCRD and 
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2012 SCRD projects shall be repaired. In addition, LADWP shall have its contractor install 
corrugated steel plates to reduce the possibility of trucks tracking dirt onto the highways. Any 
debris tracked onto the highways shall be removed in a timely manner. 
 
With implementation of the above mitigation measures, project-related impacts on transportation 
and traffic would be less than significant. 
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2.3.17 Utilities and Service Systems 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

Would the project:     

a) Exceed wastewater treatment requirements of the 
applicable Regional Water Quality Control Board? 

    

b) Require or result in the construction of new water or 
wastewater treatment facilities or expansion of existing 
facilities, the construction of which could cause 
significant environmental effects? 

    

c) Require or result in the construction of new stormwater 
drainage facilities or expansion of existing facilities, the 
construction of which could cause significant 
environmental effects? 

    

d) Have sufficient water supplies available to serve the 
project from existing entitlements and resources, or are 
new or expanded entitlements needed? 

    

e) Result in a determination by the wastewater treatment 
provider which serves or may serve the project that it has 
adequate capacity to serve the project’s projected 
demand in addition to the provider’s existing 
commitments? 

    

f) Be served by a landfill with sufficient permitted capacity 
to accommodate the project’s solid waste disposal 
needs? 

    

g) Comply with federal, state, and local statues and 
regulations related to solid waste? 

    

Discussion: 

a), b) and e)  Less Than Significant Impact.  Habitable structures are not present on the project 
sites and none are proposed as part of the projects. The limited number of construction 
workers required to implement the dust control would not generate substantial population 
growth or create the need for new or expanded water or wastewater service facilities. 
Wastewater generated at portable toilets or pumped from the septic system at the Sulfate 
Facility is treated by the Lone Pine Community Services District in compliance with the 
requirements of the Lahontan Regional Water Quality Control Board. The impact on water 
and wastewater facilities is less than significant.   

 
c) Less Than Significant Impact.  The existing 2011 SCRD and 2012 SCRD areas do not have 

storm drain infrastructure or connect to any off-site storm drain facilities. The DCAs will be 
surrounded by raised roadways. Since stormflows will continue to drain in the direction of 
brine pool, as under existing conditions, impacts on stormwater facilities would be less than 
significant. 

d) Potentially Significant Impact.  As of April 2011, LADWP has installed and is operating 
41.5 square miles of DCMs on Owens Lake playa which use water from, or that would have 
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been input to, the LAA. In 2010, LADWP prepared a water supply assessment for the Phase 
8 project that determined that there is insufficient surplus water supply available for 
LADWP to continue to implement Shallow Flood as a DCM on Owens Lake (LADWP, 
2010a). Since this determination is relevant to any additional water commitment in excess of 
95,000 afy, it is also applicable to the 2011 SCRD and 2012 SCRD projects. Additionally, in 
January 2014 the Governor declared a drought state of emergency for California. Therefore, 
water use for new areas of Shallow Flood and Managed Vegetation would be offset by 
transition of an existing area of Shallow Flood (T18S) to be less water intensive. However, 
since the design of T18S is not complete, and since the design will in part be dependent on 
maintenance of habitat, the overall water use of the new dust projects is not known. 
Therefore, increased water commitments by the 2011 SCRD and 2012 SCRD projects are a 
potentially significant impact on water supplies that will be discussed in the EIR. 

f) and g)  Less Than Significant Impact.  Installation of Shallow Flood, Managed Vegetation, 
Gravel Cover and potentially other dust control methods in the project areas would not 
generate substantial volumes of solid waste. The limited volumes of solid waste generated by 
construction workers would be disposed at a permitted landfill in compliance with applicable 
regulations. The Lone Pine Landfill serves the Owens Lake Planning Area and has a 
remaining site life of over approximately 50 years (GBUAPCD, 2008b). Therefore, impacts 
related to solid waste disposal would be less than significant. 
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2.3.18 Mandatory Findings of Significance 

Issues and Supporting Information Sources 
Potentially 
Significant 

Impact 

Less Than 
Significant 

With 
Mitigation 

Incorporated 

Less Than 
Significant 

Impact 

No 
Impact 

a) Does the project have the potential to degrade the quality 
of the environment, substantially reduce the habitat of a 
fish or wildlife species, cause a fish or wildlife population 
to drop below self-sustaining levels, threaten to eliminate 
a plant or animal community, reduce the number or 
restrict the range of a rare or endangered plant or 
animal, or eliminate important examples of the major 
periods of California history or prehistory? 

    

b) Does the project have the potential to achieve short-
term, to the disadvantage of long-term, environmental 
goals? 

    

c) Does the project have impacts that are individually 
limited, but cumulatively considerable (“cumulatively 
considerable” means that the incremental effects of a 
project are considerable when viewed in connection with 
the effects of past projects, effects of other current 
projects, and the effects of probable future projects.)? 

    

d) Does the project have environmental effects which will 
cause substantial adverse effects on human beings, 
either directly or indirectly? 

    

Discussion: 

a) Potentially Significant Impact.  The impacts of the 2011 SCRD and 2012 SCRD projects 
on sensitive species and natural communities are currently being assessed. Impacts to 
biological resources will be described in the EIR. 
 
Construction of new facilities would include earthwork in areas that have not been previously 
disturbed for construction of DCMs. Disturbance to cultural resources potentially present in 
project areas from construction activities is a potentially significant impact. The existing 
setting for cultural resources, results of record searches and pedestrian surveys, results of 
ongoing evaluations of known resources, and the significance of potential impacts to cultural 
resources will be described in the EIR. 

 
b) No Impact.  This goal of the project is to be part of the long-term solution for dust control on 

Owens Lake. There are no short-term goals related to the project that would be 
disadvantageous to this long-term goal. 
 

c) Potentially Significant Impact.  Cumulatively with other DCMs on the lake, the project 
would be beneficial for air quality. However, other cumulative impacts of the proposed 
project with other related projects will be described in the EIR. Based on LADWP’s water 
supply assessment for the Phase 8 project, there may be insufficient surplus water available 
for LADWP to continue to implement Shallow Flood as a DCM on Owens Lake (LADWP, 
2010a). Therefore, the proposed project and the related projects may have potentially 
significant cumulative water supply impacts. 
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d) Potentially Significant Impact.  This goal of the project is to be part of the long-term 

solution for dust control on Owens Lake – a beneficial impact on human beings. Temporary 
impacts on air quality including emission of GHGs would occur during project construction. 
Therefore, environmental effects of the proposed project related to air pollutant emissions 
will be described in the EIR. The impact on water supplies related to the project will also be 
discussed in the EIR. 
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3.2 ACRONYMS AND ABBREVIATIONS 

AADT average annual daily traffic 

AFY acre-feet per year 

APE Area of Potential Effect 

AQMP Air Quality Management Plan 

BACM Best Available Control Measure 

Bgs below ground surface 

BLM (United States)  Bureau of Land Management 

BMPs best management practices 

BNHM Berkeley Natural History Museum 

CalEPA California Environmental Protection Agency 

Caltrans California Department of Transportation 

CARB 

CAT 

California Air Resources Board 

Climate Action Team 

CARV Combination air-vacuum release valves 

CCR 

CCRI 

California Code of Regulations 

Climate Change Research Initiative 

CDF California Department of Forestry 

CDFW 

CEC 

California Department of Fish and Wildlife 

California Energy Commission 

CEQA California Environmental Quality Act 

CFR Code of Federal Regulation 

CNDDB California Natural Diversity Database 

CRHR California Register of Historic Resources 

CSLC California State Lands Commission 

CUPA Certified Unified Program Agency 

CV control valve 

DCA dust control area 

DCM dust control measure 

DTSC 

DWR 

Department of Toxic Substances Control 

(California) Department of Water Resources 

EIC Eastern Information Center (at University of California at Riverside) 



Section 3 – References, Abbreviations and Report Preparation 

Owens Lake 2011 and 2012 SCRD DCMs Projects  Page 3-7   
Initial Study  July 2014 

EIR 

EPA 

Environmental Impact Report 

(United States) Environmental Protection Agency 

Farmland Prime Farmland, Unique Farmland, or Farmland of Statewide Importance 

FE flow elements 

FEMA Federal Emergency Management Agency 

FMMP Farmland Mapping and Monitoring Program 

FSEIR Final Subsequent Environmental Impact Report 

GBUAPCD 

GCDIS 

Great Basin Unified Air Pollution Control District 

Global Change Data and Information System 

GCRIO 

GHG 

Global Change Research Information Office 

greenhouse gas 

GLO (United States) General Land Office 

GSA Geological Society of America 

HCP Habitat Conservation Plan 

HDPE High density polyethylene 

Hp Horsepower 

ICWD Inyo County Water Department 

IS Initial Study 

LAA Los Angeles Aqueduct 

LADWP (City of) Los Angeles Department of Water and Power 

LGP low ground pressure 

LOS Level of Service 

LUST leaking underground storage tank 

mm millimeters 

MND Mitigated Negative Declaration 

MOA 

MSHA 

Memorandum of Agreement 

Mine Safety and Health Administration 

MSL mean sea level 

NAAQS National Ambient Air Quality Standards 

NAHC 

NAST 

Native American Heritage Commission 

National Assessment Syntheses Team 

NPDES National Pollutant Discharge Elimination System 
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NRHP National Register of Historic Places 

OLDMP Owens Lake Dust Mitigation Program 

OLGEP Owens Lake Groundwater Evaluation Project 

OLHMP 

OSHA 

Owens Lake Habitat Management Plan 

Occupational Safety and Health Administration 

pc/h passenger cars per hour 

PIT pressure indicating transmitters 

PM particulate matter 

PM10 particulate matter 10 microns or less in diameter 

PRV Pressure reducing valve 

SCRD Supplemental Control Requirements Determination 

SFL State and Federal Lands 

SIP State Implementation Plan  

SLC State Lands Commission 

SMARA Surface Mining and Reclamation Act 

SNA Significant Natural Areas 

SPCC Spill Prevention Control and Countermeasure 

SR State Route 

SRA State Responsibility Area 

SWPPP Storm Water Pollution Prevention Plan 

SWRCB 

USCCSP 

State Water Resources Control Board 

United States Climate Change Science Program 

USEPA United States Environmental Protection Agency 

USGCRP United States Global Change Research Program 

USGS United States Geological Survey 

UWMP Urban Water Management Plan 

VAC volt alternating current 
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GREAT BASIN UNIFIED AIR POLLUTION CONTROL DISTRICT 
157 Short Street, Bishop, California 93514-3537 

Tel: 760-872-8211  E-mail: tschade@gbuapcd.org 
 
 
August 1, 2014 
 
 
 
Mr. David Porter 
Los Angeles Dept. of Water & Power 
111 North Hope Street, Room 1044 
Los Angeles, California 90012-2607 
 
 
 
Subject: Notice of Preparation – Owens Lake 2011 SCRD and 2012 SCRD Dust Control Projects 
 
 
Dear Mr. Porter: 
 
Thank you for the opportunity to review the Notice of Preparation (NOP) for the Los Angeles 
Department of Water and Power’s (LADWP’s) upcoming 2011 and 2012 Supplemental Control 
Requirement Determination (SCRD) dust control projects to be implemented on the dried bed of 
Owens Lake. The Great Basin Unified Air Pollution Control District (Great Basin) appreciates 
LADWP’s efforts on this and all previous Owens Lake dust control projects. LADWP seems to 
have done a very good job describing the proposed projects and summarizing the potential for 
environmental impacts. Great Basin only has a few comments and requests for the draft EIR. 
 
Land Ownerships – A detailed land ownership map and discussion in the EIR will be helpful. 
The EIR should discuss the amount of federal, state and private property involved in the project. 
This is particularly important as it relates to a proposed project alternative suggestion below. 
 
Project Completion Deadlines –LADWP is under mandatory deadlines to complete the 2011 
SCRD EIR and implement dust controls. The EIR is required to be certified by December 12, 
2015 and the project is required to be complete at various dates between May 20, 2016 and 
December 20, 2016. (See LADWP’s 2011 SCRD Remedial Action Plan.) This is only 5 to 12 
months after the EIR certification deadline. LADWP should discuss these deadlines and 
acknowledge that the deadlines for the 2012 SCRD are currently pending. 
 
Project Approvals – T18S Transition Area – The EIR should acknowledge that any Owens Lake 
Dust Control Area (DCA) that is transitioned from one approved Best Available Control 
Measure (BACM) to another BACM must comply with the transition provisions in Great Basin 
Order 080128-01, Paragraph 12 and Attachment D. The Order requires the submittal of a 
transition area application consisting of eight items. This application must be approved by Great 

Theodore D. Schade 
Air Pollution Control Officer 
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Basin’s Air Pollution Control Officer (APCO) prior to any transition activities. LADWP should 
acknowledge and discuss this requirement in “Project Approvals” section of the EIR. It is not 
mentioned in the NOP. 
 
Brine Shallow Flood – On page 1-9, the NOP discusses the upcoming Brine Shallow Flood 
investigation proposed by LADWP. The location of the investigation (T11) and the fact that the 
investigation is subject to additional CEQA analysis should be disclosed and discussed. 
 
Great Basin appreciates and supports that LADWP is seeking to utilize Brine Shallow Flooding 
to control dust emissions as allowed in Board Order 130916-01. Due to the reduced evaporation 
rate of high salinity water, implementation of Brine Shallow Flooding is expected to significantly 
reduce the water-use of a DCA as compared to traditional Shallow Flooding. However, Brine 
Shallow Flooding areas must maintain a wetness cover of 75 percent as required with traditional 
Shallow Flooding. Drying out of an area covered with brine to create a stable salt crust is not part 
of Brine Shallow Flooding BACM and is not an approved BACM at this time. Great Basin 
encourages LADWP to test the creation of a stable salt crust through the evaporation of brine as 
a potential new dust control method. 
 
Concrete Block Mat – Great Basin recommends that LADWP pursue a formal determination that 
Concrete Block Mat is functionally equivalent to the Reduced Thickness Gravel BACM and is 
therefore considered by Great Basin to be a BACM. Great Basin staff supports such a 
determination. 
 
Alternative Dust Controls – Great Basin concurs with LADWP’s approach of analyzing the 
environmental impacts of current candidate alternative dust controls. However, it is important to 
analyze the long-term impacts of both Engineered Roughness Elements (EREs) and Tillage. 
Great Basin expects EREs to control dust “as long as the requisite roughness is achieved” and 
maintained (Page 1-17). ERE maintenance is a critical component of this candidate BACM and 
should be discussed and analyzed. 
 
With regard to the Tillage candidate BACM, if LADWP intends to consider the use of Tillage 
for the 2011/2012 SCRD projects, the EIR must include a discussion and analysis of mandatory 
irrigation of tilled areas. Because of the inevitable temporary nature of tilled surfaces, any 
Tillage BACM approval by Great Basin will require that tilled areas have infrastructure in place 
and available water to allow expeditious wetting of any failing tilled areas so that they can be 
reconsolidated and retilled. Great Basin would expect that the irrigation infrastructure would be 
similar to that described in the Shallow Flood discussion (Section 1.4.1). Failure to include 
wetting infrastructure in the project description and impact analysis may require additional 
subsequent CEQA analysis and could prevent LADWP from deploying Tillage and meeting dust 
control deadlines. 
 
Construction Dust Control Plan – Temporary tilling should be included in the list of Best 
Management Practices implemented to minimize dust during construction. Tilling as a temporary 
dust control has been used successfully by LADWP as a temporary dust control measure during 
previous Owens Lake construction activities. 
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Water Use – The EIR should include a discussion of the actual water used on Owens Lake for 
dust control. LADWP repeatedly states that BACM transitions are required because the LADWP 
Board has set a maximum water use at Owens Lake of 95,000 acre-feet per year. However, 
LADWP has never used anywhere near this amount of water and transition projects are not 
needed to keep water use below this amount. LADWP should simply state its desire to minimize 
water used at Owens Lake and take advantage of the transition provisions in Great Basin’s 2008 
State Implementation Plan. 
 
Project Alternative – It appears that there are only about 100 acres of federal land within the 
2,313-acre DCA area. Great Basin suggests that LADWP consider and analyze a project 
alternative that removes federal lands from the project area. The analysis would need to include 
air quality modeling that shows the standards could be met without controls on the federal lands. 
However, if federal lands could be avoided, it could significantly expedite project approvals and 
ensure that LADWP meets its mandatory completion deadlines. Great Basin is willing to work 
with LADWP on this analysis. 
 
Great Basin looks forward to reviewing the Draft EIR for the 2011/2012 SCRD projects. Please 
contact me if you have any questions or need additional information. 
 
Sincerely, 
 

 
 

Theodore D. Schade, P.E. 
Air Pollution Control Officer 
 
 
Cc: Richard Harasick, LADWP 
 Milad Taghavi, LADWP 
 Charles C. Holloway, LADWP 
 
 
1407241 – 2011-2012 SCRD Notice of Preparation Comments 
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GREAT BASIN UNIFIED AIR POLLUTION CONTROL DISTRICT 
157 Short Street, Bishop, California 93514-3537 

Tel: 760-872-8211  E-mail: tschade@gbuapcd.org 
 
 
 
September 5, 2014 
 
 
 
Mr. Steve Nelson 
Field Manager 
Bishop Field Office 
U.S. Bureau of Reclamation 
351 Pacu Lane, Suite 100 
Bishop, California 93514 
 
 
Mr. Richard Harasick 
Director of Water Operations 
Los Angeles Dept. of Water & Power 
111 North Hope Street 
Los Angeles, California 90012-2607 
 
 
Subject: Owens Lake – 2011 and 2012 Supplemental Control Requirement Determinations – 

CEQA Scoping – Response to Letter from the U.S. Bureau of Land Management 
 
 
Dear Messrs. Nelson and Harasick: 
 
The Great Basin Unified Air Pollution Control District (District) has reviewed the August 7, 
2014 letter from the Bureau of Land Management (BLM), signed by Mr. Steve Nelson, Bishop 
Field Office Manager, regarding the implementation of the Los Angeles Department of Water 
and Power’s (LADWP’s) Owens Lake Phase 9/10 dust control project (Project).  The District 
understands that complete implementation of the Project will require issuance of a Right-of-Way 
(ROW) from BLM for accessing and completing dust control measures on certain federal parcels 
within the Project site, although the project is not critically dependent on the federal lands and 
more than 95 percent of Project activities can be completed without issuance of the ROW. 
 
The BLM letter asserts that issuance of the ROW will trigger review and compliance under the 
National Environmental Policy Act (NEPA), Federal Land Policy and Management Act 
(FLPMA), and, due to the “clear federal nexus for this project,” the National Historic 
Preservation Act (NHPA).  BLM “strongly believes” that the U.S. Environmental Protection 
Agency (EPA) is the appropriate federal agency to lead these review processes, and indicates 

Theodore D. Schade 
Air Pollution Control Officer 
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that both EPA and BLM “will be heavily involved in the preparation and review of the 
environmental compliance documents.” 
 
BLM is correct to state that certain NEPA, FLPMA and NHPA review may be required for full 
Project implementation.  However, the District believes that the proper scope of federal 
involvement is limited to the direct and indirect effects of work within the BLM ROW—not the 
entire Project.  Moreover, the District does not believe that LADWP is required to put its own 
environmental review process on hold while the federal government completes its review, nor 
that such delay is warranted or even permissible under the terms of the orders requiring 
implementation of the Project.  Finally, the District believes that BLM, not EPA, is the 
appropriate federal agency to complete the NEPA/NHPA review process. 
 
Below, each of the above points is discussed in more detail. 
 

A. BLM is not required to conduct NHPA Section 106 consultation with respect to the 
entire Phase 9/10 Project site. 

 
BLM’s letter states, “While the Bureau’s FLPMA and NEPA compliance requirements may be 
limited to consideration of the ROW and the project footprint on public land, NHPA compliance 
requirements extend over the entire project footprint regardless of jurisdiction).” Aug. 7, 2014 
letter at 2 (citing 36 C.F.R. § 800.16(d) and 36 C.F.R. § 800.41(b)(1); emphasis added).  BLM’s 
assertion that NHPA “compliance” may be required over the entire Project site does not appear 
to be correct. 
 

• 36 C.F.R. § 800.16(d) defines “area of potential effects” for a project subject to NHPA 
jurisdiction.  This means “means the geographic area or areas within which an 
undertaking may directly or indirectly cause alterations in the character or use of historic 
properties, if any such properties exist.  The area of potential effects is influenced by the 
scale and nature of an undertaking and may be different for different kinds of effects 
caused by the undertaking.” 

o By definition, the area of potential effects is dependent upon the “scale and 
nature” of an undertaking.  “Undertaking” is defined as “a project, activity, or 
program funded in whole or in part under the direct or indirect jurisdiction of a 
Federal agency, including those carried out by or on behalf of a Federal agency; 
those carried out with Federal financial assistance; and those requiring a Federal 
permit, license or approval.”  36 C.F.R. § 800.16(y), emphasis added. 

o In this case, the activity requiring a federal permit, license or approval is the small 
portion of the Project that is to occur within the BLM ROW.  Of the 
approximately 2,317 acres in the Phase 9/10 project area, between 90 and 115 
acres, or less than 5 percent, will take place on BLM ROW.  In addition, no 
portion of the federal lands are essential for completion of the project on the non-
federal lands.  The text of the regulation does not provide a basis to extend the 
meaning of “undertaking” to refer to the entire Project, where the federal 
component is both small relative to the overall geographic scope of the Project 
and non-essential to completion of other Project components. 
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• 36 C.F.R. § 800.41(b)(1) does not exist; we believe this was intended to be a reference to 

36 C.F.R. § 800.4(b)(1) instead.  This section describes the “level of effort” a federal 
agency official should make to identify historic properties in the NHPA Section 106 
consultation process: 

o “The agency official shall make a reasonable and good faith effort to carry out 
appropriate identification efforts, which may include background research, 
consultation, oral history interviews, sample field investigation, and field survey. 
The agency official shall take into account past planning, research and studies, the 
magnitude and nature of the undertaking and the degree of Federal involvement, 
the nature and extent of potential effects on historic properties, and the likely 
nature and location of historic properties within the area of potential effects. …” 

o Because this definition both refers back to the “area of potential effects” and 
expressly provides that the agency should consider the “degree of federal 
involvement,” the District believes this should be read to limit the agency’s scope 
to consideration of the effects of the Project within BLM’s geographical and 
regulatory jurisdiction—not beyond it. 
 

• BLM appears to concede that NEPA and FLPMA review jurisdiction are limited to the 
area under BLM’s control.  We agree. 

o Although federal agencies, under NEPA, should review direct, indirect, and 
cumulative effects of their decisions, “a Federal agency has no duty to consider 
cumulative effects where the agency ‘has no ability to prevent a certain effect due 
to its limited statutory authority over the relevant actions.’” Sierra Club v. Kenna, 
2013 U.S. Dist. LEXIS 4743, *28 (E.D. Cal. Jan. 11, 2013), quoting Dep’t of 
Transportation v. Public Citizen, 541 U.S. 752, 770 (2004). 

o In Sierra Club. v. Kenna, the District Court considered an analogous situation in 
which BLM approval was required for a ROW to access a wind energy project.  
The NEPA review for the project considered only the effects of granting the 
ROW and not the effects of the wind energy project itself.  Of importance, while 
the ROW was the preferred access to the project, the applicant had proposed and 
the CEQA lead agency (Kern County) had considered an alternative access route 
that would be located entirely on private land.  The court concluded that BLM’s 
decision not to include the wind project in its review was not arbitrary or 
capricious, finding that the wind project did not depend on BLM’s approval for its 
existence; because BLM had “no authority to influence the project,” it was not 
necessary to include that project within the scope of its review.  U.S. Dist. LEXIS 
at *33.  The District believes the current situation is analogous, particularly to the 
extent that LADWP could comply with the order by implementing air pollution 
control measures only on state lands and avoiding BLM lands. 
 

• A separate question is whether BLM has discretion to consider a broader set of impacts 
than those within its immediate geographic scope or control.  The answer is likely yes; 
although it is not clear where the extent of this discretion ends, the District does not 

 3 



Steve Nelson, USBLM  September 5, 2014 
Richard Harasick, LADWP 
 

believe that BLM could be required to strictly limit its review to effects of the Project 
within its own permitting jurisdiction.  However, this does not mean that BLM has 
authority to direct the review/approval process outside its federal jurisdiction, as 
discussed below. 

 
B. LADWP is not required to put its CEQA process on hold pending NEPA/NHPA 

review. 
 
The BLM letter implies, although it does not expressly state, that LADWP must wait for all 
federal review processes to be completed before the EIR can be finalized and the Project can be 
approved (e.g., “we expect that both the EPA and the BLM will be heavily involved in the 
preparation and review of the environmental compliance documents required for the proposed 
project and both agencies must be afforded ample time to fully participate in the environmental 
review process,” which “will require substantial time and planning”).  To the extent that BLM is 
arguing for the CEQA process to be suspended while it complies with NEPA/NHPA for the 
ROW component, the District does not believe this is appropriate. 
 

• Both NEPA and NHPA expressly place compliance obligations on federal agencies. 
Neither statute places any burden on state and/or local agencies to ensure such 
compliance.  See, e.g., Preservation Coalition of Erie County v. Fed. Transit Admin., 356 
F.3d 444, 455-456 (2d Cir. 2004) (citing multiple cases holding that NHPA imposes no 
duties upon state officials and that only federal, not state agencies, can be liable for 
violations of NHPA). 
 

• CEQA does not require that NEPA review must be completed prior to or even concurrent 
with CEQA review, especially where the federal permitting component is a minor and 
non-essential part of the overall CEQA project.  Even where state and federal 
components are more closely linked than in the present scenario, CEQA merely 
encourages cooperation and preparation of joint documents.  See CEQA Guidelines, 14 
Cal. Code Regs. § 15220 et seq.  While cooperation and joint documents are certainly 
preferred, LADWP cannot use the federal agency involvement as an excuse to delay 
CEQA compliance and implementation of that portion of the air pollution controls to be 
located on state and private (non-federal) lands. 

 
• The District assumes that LADWP’s EIR for the Project will fully analyze all of the 

direct, indirect, and cumulative environmental impacts of the Project, including those that 
may occur on federal land.  If these CEQA requirements are met, neither CEQA, NEPA 
nor NHPA provides a basis to delay certification of the EIR or approval of the Project 
pending completion of the federal review process.  See, e.g., Clover Valley Found. v. City 
of Rocklin, 197 Cal. App. 4th 200, 213–16 (2011) (upholding City’s certification of EIR 
where NHPA consultation process by U.S. Army Corps of Engineers would be completed 
after CEQA process and in which certain mitigation measures required submittal of 
reports to Corps prior to project work affecting resources subject to federal jurisdiction).   
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Steve Nelson, USBLM  September 5, 2014 
Richard Harasick, LADWP 
 

C. EPA is not the appropriate federal agency to complete NEPA/NHPA review.  
 
BLM asserts in its letter that “EPA is the appropriate lead federal agency for this proposed 
undertaking,” based on the proposition that the Project would be completed by order of the 
District “under the auspices of” EPA.  This assertion is incorrect. 
 

• Under NEPA, the lead agency should be the federal agency with primary responsibility 
for complying with NEPA on a given proposed action.  40 C.F.R. § 1508.16; 40 C.F.R. § 
1501.5(c). 

o If there is disagreement among multiple federal agencies regarding which 
agency should assume lead agency status, “the following factors (which are 
listed in order of descending importance) shall determine lead agency 
designation:  

(1) Magnitude of agency’s involvement.  
(2) Project approval/disapproval authority.  
(3) Expertise concerning the action’s environmental effects.  
(4) Duration of agency’s involvement.  
(5) Sequence of agency’s involvement.”  40 C.F.R. § 1501.5(c).  

 
• Here, EPA has no permitting or approval authority over the Project and is not likely to 

have expertise regarding the Project’s potential effects on cultural or other physical 
resources.   
 

• The District is not acting under the auspices of the EPA.  The Clean Air Act provides for 
EPA to set air quality standards, designate areas that do not attain the standards and set 
schedules for the submission of plans to attain the standards. Preparation, implementation 
and enforcement of attainment plans are the responsibility of the states. CAA § 172. 
Under state law, the District has “the primary responsibility for control of air pollution 
from all sources, other than emissions from motor vehicles.” Calif. Health and Safety 
Code § 40000.  In addition, with respect to air pollution caused by the City of Los 
Angeles’ water diversion activities, the District is specifically empowered under state law 
to require LADWP to control that air pollution. CH&S § 42316. 
 

• Moreover, to the extent that BLM’s assertion is based on the idea that the District is 
operating on delegated authority to issue permits and orders pursuant to the federal Clean 
Air Act (CAA), it is relevant to note that all actions under the CAA are expressly 
exempted from NEPA by federal statute, 15 U.S.C § 793(c)(1):  “No action taken under 
the Clean Air Act [42 U.S.C. § 7401 et seq.] shall be deemed a major Federal action 
significantly affecting the quality of the human environment within the meaning of the 
National Environmental Policy Act of 1969 [42 U.S.C. § 4321 et seq.].” 

 
In summary, it is clear to the District that LADWP is the appropriate lead agency for the Phase 
9/10 Owens Lake dust control project, that BLM is not required to conduct NHPA Section 106 
consultation with respect to the entire Project site, and that LADWP is not required to put its 
CEQA process on hold pending NEPA/NHPA review and permitting for the small portion of the 
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Steve Nelson, USBLM  September 5, 2014 
Richard Harasick, LADWP 
 
Project located on federal land. As such, the District expects LADWP to comply with the current 
deadlines for implementation of the Project and to have the required public-health-protecting air 
pollution controls in place and operational between May and December 2016.  I would be happy 
to meet with both of you to discuss LADWP’s path toward implementing the Phase 9/10 Project. 
 
Sincerely, 
 

 
 

Theodore D. Schade, P.E. 
Air Pollution Control Officer 
 
 
Cc: Allan Zabel, USEPA, Region 9 
 David Porter, LADWP 
 
 
Attachments 

A.  Sierra Club v. Kenna, 2013 U.S. Dist. LEXIS 4743 (E.D. Cal., Jan. 11, 2013). 

B. Preservation Coalition of Erie County v. Fed. Transit Admin., 356 F.3d 444 
(2d Cir. 2004). 

C. Clover Valley Found. v. City of Rocklin, 197 Cal. App. 4th 200 (2011). 
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OPINION BY: ANTHONY W. ISHII 
 
OPINION 
 
MEMORANDUM OPINION AND ORDER ON 
PARTIES' MOTIONS AND CROSS MOTIONS 
FOR SUMMARY JUDGMENT  
 
Doc. #'s 64, 70 and 71  

This is an action for injunctive relief by plaintiffs 
Sierra Club, Center for Biological Diversity, and De-
fenders of Wildlife ("Plaintiffs") against defendants 
James Kenna in his official capacity, United States Bu-
reau of Land Management and Ken L. Salazar in his of-
ficial capacity ("Federal Defendants") and Interve-
nor-Defendant North Sky River Energy, LLC ("NSRE") 
(collectively, "Defendants"). Plaintiffs' complaint seeks 
judicial review of a decision by defendant Bureau of 
Land Management ("BLM") to grant right of way to 
NRSE for a route over federal land connecting a state 
road with a wind energy project located entirely on pri-
vate land. Plaintiffs' complaint alleges the grant of right 
of way was made in violation of the National Environ-
mental Policy Act ("NEPA") and the Endangered Spe-
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cies Act ("ESA"). Currently before the court are motions 
and cross-motions by all parties for summary judgment. 
Federal subject  [*3] matter jurisdiction exists pursuant 
to 28 U.S.C. § 1331. Venue is proper in this court. 
 
FACTUAL BACKGROUND/UNDISPUTED MA-
TERIAL FACTS  

Defendant-Intervenor NSRE, a developer of 
wind-power projects, proposes to develop 12,781 acres 
of entirely private land situated at the southern end of the 
Sierra Nevada mountain range north-east of Tehachapi, 
California, for the purpose of wind power generation (the 
"Wind Project") . The Wind Project is anticipated to 
contain up to 102 wind turbines and have a maximum 
electrical output of up to 300 megawatts. The parties 
agree that the operation of wind turbines inevitably re-
sults in some level of avian fatalities due to the collision 
of birds with moving turbine blades. In this regard there 
are three bird species that are of particular interest to 
Plaintiffs' complaint; the California condor (Gymnogyps 
californicus), the southwestern willow flycatcher (Em-
pidonax traillii extimus), and the golden eagle (Aquila 
chrysaetos). Of these three species the first two are listed 
as endangered under the California Endangered Species 
Act; Cal. Fish & Game Code § 2050 et seq., and the 
third species is federally protected under the Bald and 
Golden Eagle Protection  [*4] Act, 16 U.S.C. § 668 et 
seq. 

In December 2010, NSRE applied to BLM for a 
right of way over federal land for the purpose of estab-
lishing a road to service the Wind Project and for the 
purpose of establishing underground power transmission 
lines and fiber optic communications lines (hereinafter 
the "Road" or "Road Project"). BLM conducted an envi-
ronmental assessment (EA) of the Road Project. In con-
ducting the EA on the Road Project, BLM determination 
that its scope of review must be confined to the envi-
ronmental impacts of the construction of the Road itself 
because the Road and Wind Projects are not connected. 
Thus, BLM concluded its EA could not incorporate the 
much broader impacts of the Road plus the Wind Project. 
BLM's EA resulted in a finding of no significant impact 
(FONSI) based on this narrower scope of review. Based 
on its FONSI and based on the undisputed fact that the 
establishment of the Road Project over federal land 
would involve less environmental impact than the estab-
lishment of access to the Wind Project over private land, 
BLM issued the requested right of way to NSRE. 

BLM based its scope of review decision on the con-
clusion that the Road and Wind Project were not inter-
dependent  [*5] because the Wind Project would con-
tinue with or without the Road Project. BLM found that 
NSRE could and would obtain access to the Wind Pro-
ject over private land should BLM deny the Road Project 

right of way application. BLM's conclusion that the Road 
and Wind Project are not interdependent is at the heart of 
Plaintiff's action. The facts that underlie BLM's decision 
are highly disputed. First and foremost, BLM's finding is 
based on NSRE's representation that if BLM were to 
decline to issue the requested right of way, the Project 
would nonetheless proceed over a roadway situated en-
tirely on private property. There is no dispute that a route 
over private land has been planned and described by 
NSRE, that the private road would be 28 miles long as 
compared with a 10 mile long route for the Project Road. 
It is also not disputed that the private road would involve 
the construction of more new roadway than would be 
required for construction of the Project Road and that the 
total acreage of new, repaved, straightened and widened 
road, along with the total of acreage disturbed by the 
construction process would be greater for the private 
road. Plaintiffs' main contention is that BLM was clearly  
[*6] erroneous in finding that a route over private is fea-
sible. Plaintiffs contend the route over private land is not 
feasible because of the large number of private property 
owners whose land would be traversed by the route and 
who had not, at the time of BLM's decision, granted ac-
cess to NSRE. Plaintiffs also dispute BLM's finding that 
the Project Road would have value independent of its use 
as an access road for the Wind Project. 

The parties have submitted statements of undisputed 
material facts that are far more extensive than what 
would be required to address the threshold question of 
whether BLM was clearly erroneous in its determination 
that the Road Project and the Wind Project are not inter-
connected such that a broader environmental review of 
the project would be required. As will be discussed more 
completely infra, the determination of whether BLM was 
clearly erroneous is the sum and substance of Plaintiffs' 
complaint and of the parties cross-motions for summary 
judgment. For that reason the court will reproduce here 
only those few undisputed material facts that play on 
BLM's determination. 

Most of the factual dispute relevant to the instant ac-
tion is embodied in Federal Defendants'  [*7] sixth 
proffered undisputed material fact and in Plaintiff's ac-
companying response: "BLM concluded that analyzing 
the Wind Project along with the Road Project under 
NEPA was useless because [NSRE] would have built the 
private Wind Project via the Private Road even if the 
BLM had denied the Road Project Application. 
AR20763. Doc. # 73-1 at ¶ 6. Plaintiffs respond: 
  

   Plaintiffs dispute this statement. The 
[Administrative Record] establishes that 
the private route required the consent of 
multiple private land owners and that 
NSRE had not obtained land control nec-
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essary to access the private lands and 
construct the road. See AR8968-69; AR 
20861. Plaintiffs also dispute that BLM's 
analysis of the "Wind Project under 
NEPA was useless" because NSRE has 
elected to pursue the public lands 
rights-of-way, see AR20769-20780, and 
BLM has statutory authority to condition 
its grants to protect imperiled wildlife 
species. See 43 U.S.C. § 1761(a) & (b)(1), 
§ 1765(a). 

 
  
Id. 

Federal Defendants' tenth proffered undisputed ma-
terial fact alleges that in "December 2010, NSRE applied 
to the BLM for a right of way for the Road Project to 
support the Wind Project. EA1-1; DR 2. Plaintiffs re-
spond: 
  

   Plaintiffs do not dispute  [*8] that 
NSRE applied to BLM for rights-of-way 
across public lands in December 2010 in 
order to construct and operate a wind farm 
on adjacent private lands. See AR 
20793-94. Plaintiffs dispute BLM's char-
acterization of the "Road Project" and the 
"Wind Project" as separate actions be-
cause the public lands provide the only 
existing access to the site, see AR 
17913-14; AR20797, are NSRE's most 
cost-effective means for accessing the 
site, see AR20794 and provide "the most 
direct and efficient access" to the site, see 
AR20757. The "Road Project" and "Wind 
Project" are, in fact, components of the 
larger, comprehensive scheme to develop 
renewable energy on the site. 

 
  
Doc. # 73-1 at ¶ 10. 

The Federal Defendants allege that NSRE informed 
BLM that it would "pursue construction of private land 
access roads if the [Road Project] grant request is de-
nied." Doc. # 73-1 at ¶ 13 (citing AR 20812). Plaintiffs 
do not dispute that NSRE made the quoted statement, but 
dispute that "BLM made any determination about 
whether NSRE could obtain land control necessary to 
construct the private route, whether the private route was 
economically feasible, or whether the private route met 
NSRE's project milestones." Id.  [*9] (citing 
AR8968-69). Similarly, Plaintiffs do not dispute Federal 
Defendants' allegation that the "Wind Project" is entirely 
on private land and that "Kern County acted as the lead 

agency in reviewing the 'Wind Project's' potential envi-
ronmental impacts pursuant to the California Environ-
mental Quality Act (CEQA), Cal. Pub. Res. Code §§ 
21000 et seq. AR11546." Doc. # 73-1 at ¶ 38. Rather, 
Plaintiffs dispute the Wind Project's characterization as 
"'private' since it relies on access roads constructed on 
public lands." Id. 

The complaint in this action was filed on April 13, 
2012. Plaintiffs moved for preliminary injunction on 
May 14, 2012, but that motion was withdrawn on August 
28, 2012. Federal Defendants answered Plaintiffs' com-
plaint on June 1, 2012. The motion by NSRE to inter-
vene as defendant was granted on June 27, 2012. Plain-
tiff's filed their motion for summary judgment on Sep-
tember 7, 2012. Federal Defendants and NSRE filed their 
oppositions to Plaintiffs' motion and cross-motions for 
summary judgment on October 12, 2012. Plaintiffs filed 
their opposition to Defendants' cross-motions for sum-
mary judgment and reply to Defendant's opposition on 
October 26, 2012. Defendants filed  [*10] their replies 
to Plaintiffs' opposition to November 9, 2012. 
 
LEGAL STANDARD  
 
I. Summary Judgment  

Summary judgment is appropriate when it is demon-
strated that there exists no genuine issue as to any mate-
rial fact, and that the moving party is entitled to judg-
ment as a matter of law. Fed. R. Civ. P. 56(c); Adickes v. 
S.H. Kress & Co., 398 U.S. 144, 157, 90 S. Ct. 1598, 26 
L. Ed. 2d 142 (1970); Poller v. Columbia Broadcast Sys-
tem, 368 U.S. 464, 467, 82 S. Ct. 486, 7 L. Ed. 2d 458 
(1962); Jung v. FMC Corp., 755 F.2d 708, 710 (9th Cir. 
1985); Loehr v. Ventura County Community College 
Dist., 743 F.2d 1310, 1313 (9th Cir. 1984). 
  

   Under summary judgment practice, the 
moving party always bears the initial re-
sponsibility of informing the district court 
of the basis for its motion, and identifying 
those portions of "the pleadings, deposi-
tions, answers to interrogatories, and ad-
missions on file, together with the affida-
vits, if any," which it believes demon-
strate the absence of a genuine issue of 
material fact. 

 
  
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 
2548, 91 L. Ed. 2d 265 (1986). Although the party mov-
ing for summary judgment always has the initial respon-
sibility of informing the court, the nature of the responsi-
bility varies "depending on whether the legal issues are 
ones on which  [*11] the movant or the non-movant 
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would bear the burden of proof at trial." Cecala v. New-
man, 532 F.Supp.2d 1118, 1132-1133 (D. Ariz. 2007). 
When the moving party has the burden of proof at trial, 
that party must carry its initial burden at summary judg-
ment by presenting evidence affirmatively showing, for 
all essential elements of its case, that no reasonable jury 
could find for the non-moving party. United States v. 
Four Parcels of Real Property, 941 F.2d 1428, 1438 
(11th Cir.1991) (en banc); Calderone v. United States, 
799 F.2d 254, 259 (6th Cir. 1986); see also E.E.O.C. v. 
Union Independiente De La Autoridad De Acueductos Y 
Alcantarillados De Puerto Rico, 279 F.3d 49, 55 (1st 
Cir. 2002) (stating that if "party moving for summary 
judgment bears the burden of proof on an issue, he can-
not prevail unless the evidence that he provides on that 
issue is conclusive.") 

If the moving party meets its initial responsibility, 
the burden then shifts to the opposing party to establish 
that a genuine issue as to any material fact actually does 
exist. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 
475 U.S. 574, 586, 106 S. Ct. 1348, 89 L. Ed. 2d 538 
(1986); First Nat'l Bank of Arizona v. Cities Serv. Co., 
391 U.S. 253, 288-89, 88 S. Ct. 1575, 20 L. Ed. 2d 569 
(1968);  [*12] Ruffin v. County of Los Angeles, 607 F.2d 
1276, 1280 (9th Cir. 1979). In attempting to establish the 
existence of this factual dispute, the opposing party may 
not rely upon the mere allegations or denials of its 
pleadings, but is required to tender evidence of specific 
facts in the form of affidavits, and/or admissible discov-
ery material, in support of its contention that the dispute 
exists. Rule 56(e); Matsushita, 475 U.S. at 586 n.11; 
First Nat'l Bank, 391 U.S. at 289; Strong v. France, 474 
F.2d 747, 749 (9th Cir. 1973). The opposing party must 
demonstrate that the fact in contention is material, i.e., a 
fact that might affect the outcome of the suit under the 
governing law, Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986); T.W. 
Elec. Serv., Inc. v. Pacific Elec. Contractors Ass'n, 809 
F.2d 626, 630 (9th Cir. 1987), and that the dispute is 
genuine, i.e., the evidence is such that a reasonable jury 
could return a verdict for the nonmoving party, Ander-
son, 477 U.S. 248-49; Wool v. Tandem Computers, Inc., 
818 F.2d 1433, 1436 (9th Cir. 1987). 

In the endeavor to establish the existence of a factual 
dispute, the opposing party need not establish a material 
issue of fact conclusively  [*13] in its favor. It is suffi-
cient that "the claimed factual dispute be shown to re-
quire a jury or judge to resolve the parties' differing ver-
sions of the truth at trial." First Nat'l Bank, 391 U.S. at 
290; T.W. Elec. Serv., 809 F.2d at 631. Thus, the "pur-
pose of summary judgment is to 'pierce the pleadings and 
to assess the proof in order to see whether there is a gen-
uine need for trial.'" Matsushita, 475 U.S. at 587 (quot-
ing Fed. R. Civ. P. 56(e) advisory committee's note on 

1963 amendments); International Union of Bricklayers v. 
Martin Jaska, Inc., 752 F.2d 1401, 1405 (9th Cir. 1985). 

In resolving the summary judgment motion, the 
court examines the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the 
affidavits, if any. Rule 56(c); Poller, 368 U.S. at 468; 
SEC v. Seaboard Corp., 677 F.2d 1301, 1305-06 (9th 
Cir. 1982). The evidence of the opposing party is to be 
believed, Anderson, 477 U.S. at 255, and all reasonable 
inferences that may be drawn from the facts placed be-
fore the court must be drawn in favor of the opposing 
party, Matsushita, 475 U.S. at 587 (citing United States 
v. Diebold, Inc., 369 U.S. 654, 655, 82 S. Ct. 993, 8 L. 
Ed. 2d 176 (1962)(per curiam); Abramson v. University 
of Hawaii, 594 F.2d 202, 208 (9th Cir. 1979).  [*14] 
Nevertheless, inferences are not drawn out of the air, and 
it is the opposing party's obligation to produce a factual 
predicate from which the inference may be drawn. Rich-
ards v. Nielsen Freight Lines, 602 F. Supp. 1224, 
1244-45 (E.D. Cal. 1985), aff'd, 810 F.2d 898, 902 (9th 
Cir. 1987). 
 
II. Judicial Review of Administrative Decision - Ad-
ministrative Procedures Act  

Judicial review of agency action is governed by 
Administrative Procedures Act ("APA"). Pursuant to the 
provisions of the APA as codified at 5 U.S.C. § 706, an 
agency action may only be set aside if it is "'arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law.' [Citation.]" Wilderness Soc'y v. 
United States Fish & Wildlife Serv., 316 F.3d 913, 921 
(9th Cir. 2003). Generally, courts give wide discretion to 
agency factual determinations within their area of exper-
tise. Pub Utility Dist. No. 1 of Franklin County v. Big 
Bend Elec. Coop, Inc., 618 F.2d 601, 603 (9th Cir. 
1980). 
 
DISCUSSION  
 
I. ESA  

At the heart of the ESA is the requirement that "fed-
eral agencies [. . .] ensure that none of their activities, 
including the granting of licenses and permits, will jeop-
ardize the continued existence of list  [*15] species or 
adversely modify a species' critical habitat. [Citation.]" 
Karuk Tribe of California v. United States, 681 F.3d 
1006, 1020 (9th Cir. 2012) (citing Babbitt v. Sweet Home 
Chapter, 515 U.S. 687, 692, 115 S. Ct. 2407, 132 L. Ed. 
2d 597 (1995)). "Section 7 of the ESA imposes on all 
agencies a duty to consult with either the Fish and Wild-
life Service or the NOAA Fisheries Service before en-
gaging in any discretionary action that may affect a listed 
species or critical habitat." Id. (citing Turtle Island Res-
toration Network v. Nat'l Marine Fisheries Serv., 340 
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F.3d 969, 974 (9th Cir. 2003)). The regulations imple-
menting Section of the ESA require that: 
  

   Each Federal agency shall review its 
actions at the earliest possible time to de-
termine whether any action may affect 
listed species or critical habitat . If such a 
determination is made, formal consulta-
tion is required . . . . 

 
  
50 C.F.R. § 402.14(a) (italics added). Among the actions 
of an agency that constitute "action" within the meaning 
of the regulation are "the granting of licenses, contract, 
leases, easements, rights of way, permits, or 
grants-in-aid." 50 C.F.R. § 402.02. 

However, regulations limit the application of Section 
7 to "actions in which there is discretionary  [*16] Fed-
eral involvement or control." Nat'l Ass'n of Home Build-
ers v. Defenders of Wildlife, 551 U.S. 644, 666, 127 S. 
Ct. 2518, 168 L. Ed. 2d 467 (2007). There are two in-
quiries in the determination "Federal involvement or 
control." First, a court must determine whether an agency 
affirmatively performed one of the actions set forth in 50 
C.F.R. § 402.02. In this case there is no dispute that the 
BLM action in question -- the grant of a requested 
right-of-way -- is an action of the sort listed in 50 C.F.R. 
§ 402.02. Second, the court must determine "whether the 
agency [has] some discretion to influence or change the 
activity for the benefit of a protected species." Karuk 
Tribe, 681 F.3d at 1021. "The touchstone of major fed-
eral action [triggering the requirement of consultation] is 
an agency's authority to influence significant nonfederal 
activity." Sierra Club v. Hodel, 848 F.2d 1068, 1089 (10 
Cir. 1988) ("Hodel"). This is the central point upon 
which Plaintiff's action turns. 

What triggers an agency's obligation to consult is the 
taking of "any discretionary action that may affect a 
listed species or critical habitat." Babbitt, 515 U.S. at 
692. The question therefore is what effects BLM is to be 
considered responsible for  [*17] when it grants the re-
quested right of way to NSRE. Regulations enabling 
Section 7 of the ESA provide the following definition of 
the "effects" of a project: 
  

   Effects of the action refers to the direct 
and indirect effects of an action of the 
species or critical habitat, together with 
the effects of other activities that are in-
terrelated or interdependent with that ac-
tion, that will be added to the environ-
mental baseline. The environmental base-
line includes the past and present impacts 
of all Federal, State or private actions and 

other human activities in the action area, 
the anticipated impacts of all proposed 
Federal projects in the action area that 
have already undergone formal or early 
section consultation, and the impact of 
Sate or private actions which are contem-
poraneous with the consultation in pro-
cess. Indirect effects are those that are 
caused by the proposed action and are lat-
er in time, but are reasonably certain to 
occur. Interrelated actions are those that 
are part of a larger action and depend on 
the larger action for their justification. In-
terdependent action are those that have no 
independent utility apart from the action 
under consideration. 

 
  
50 C.F.R. § 402.02 (italics  [*18] added). 

A federal agency's duty to consult under Section 7 is 
triggered by the direct and indirect affects of its actions, 
along with the effects of interrelated and interdependent 
actions on listed species. See Sierra Club v. Marsh, 816 
F.2d 1376, 1387 (9 Cir. 1987) ("Marsh") (duty to reiniti-
ate consultation is imposed where new information re-
veals interrelated or interdependent actions may have 
effects on listed species). On the other hand, effects that 
are "cumulative" to the federal Road Project do not trig-
ger Section 7's consultation requirement. Center for Bio-
logical Diversity v. BLM, 698 F.3d 1101, 1113 (9th Cir. 
2012). "Cumulative effects" are defined as "those effects 
of future State or private activities, not involving Federal 
activities, that are reasonably certain to occur within the 
action area of the Federal action subject to consultation." 
50 C.F.R. § 402.02; see also Marsh, 816 F.3d at 1387 
("The effects of unrelated private or state activities that 
are reasonably certain to occur are 'cumulative effects'"). 

There is no allegation that the Road Project, in isola-
tion, has any significant impact with regard to listed spe-
cies. Thus, the issue that is the focus of both parties  
[*19] is whether the Road Project and the Wind Project 
are "interrelated" or "interdependent" within the meaning 
of 50 C.F.R. § 402.02, or whether the effects of the Wind 
Project are merely "cumulative" to the effects of the 
Road Project making consultation by BLM unnecessary. 
See Center for Biological Diversity, 698 F.3d at 1113 
(categorization of relationship of projects is critical be-
cause "nonfederal actions giving rise to 'cumulative ef-
fects' are not enforceable under the ESA, meaning that: 
they are not subject to the ESA consultation procedures . 
. . ." ). "The test for interrelatedness or interdependent-
ness is 'but for' causation: but for the federal project, 
these activities would not occur. [citation.]" Marsh, 816 
F.2d at 1387 (citing 51 Fed.Reg. 19,932 (1986)). 
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Plaintiffs present what they represent are two dif-
ferent arguments for the proposition that BLM unlaw-
fully granted NSRE's right of way request without con-
sultation with Fish and Wildlife Service as required by 
Section 7. In actuality, there is only one relevant argu-
ment. Recalling that an "agency action" giving rise to a 
duty to consult has two components: the component of 
affirmative action to carry out the underlying activity  
[*20] and the component of discretion to influence the 
activity to benefit a listed species, Karuk Tribe, 681 F.3d 
at 1021, Plaintiffs argue "that the 'action' that BLM must 
evaluate in its 'may effect' analysis is the entire Project, 
i.e. the rights of way and the wind turbines. Each are 
components of a single, comprehensive wind energy 
development scheme, and the sole purpose of the 
rights-of-way is to provide the access and transmission 
connections to build and operate the Project." Doc. # 
64-1 at 20:18-21 (italics in original). It is obvious to the 
court that Plaintiffs' argument regarding the "oneness" of 
the Wind and Road Project is a conclusion based on the 
success of Plaintiffs' contention that the Road and Wind 
Projects are interdependent and/or interconnected. In the 
face of Defendants' contention that the Road and Wind 
Projects are separate, there is no reason for the court to 
accept, a priori, the proposition that they are the same 
Project. 

At this point, Plaintiff's argument takes an ambigu-
ous turn. Essentially, Plaintiffs contend that BLM had 
discretion to influence NSRE's private conduct with re-
gard to the Wind Project because BLM could have con-
ditioned a grant of the requested  [*21] right-of-way on 
significant concessions by NRSE in favor of the listed 
species. There are two possible interpretations of Plain-
tiffs' contention: either (1) Plaintiff's are contending that 
BLM had actual discretion to impose changes on NRSE's 
conduct because the Road Project and the Wind Project 
were parts of the same overall Project (this is obviously a 
contention that presupposes the success of Plaintiffs' 
argument concerning interconnectedness of the two pro-
jects as noted above); or (2) it is possible that Plaintiffs 
are contending that BLM has discretion to influence pri-
vate behavior in favor of a listed species if it would suc-
cessfully bargain with the NSRE using its grant of 
right-of-way as a bargaining chip. This latter contention, 
in the court's opinion, stretches the idea of agency discre-
tion too far. While the ability to play a bargaining chip 
wisely may indeed result in changes in private conduct 
benefitting listed species, the actual discretion in such a 
situation belongs to the private party to accept the bar-
gain or not, not to the federal agency. In this court's 
view, agency discretion must refer to something more 
than the ability to play a good hand of poker. 

The court  [*22] concludes that Plaintiff's cannot 
escape the need to demonstrate that, contrary to BLM's 

determination, the Wind Project and the Road Project 
were either interrelated or interdependent within the 
meaning of 50 C.F.R. § 402.02. In this regard there are 
two sub-issues; first, what standard of review is applica-
ble to BLM's determination the two Projects were not 
interrelated or interdependent; and, second, are facts dis-
cernable in the Administrative Record that adequately 
support BLM's conclusion under the appropriate standard 
of review? 

BLM's "no jeopardy" determination is a "final 
agency action" with regard to BLM's actions with regard 
to the ESA and is therefore subject to judicial review 
under the Administrative Procedures Act. Southwest 
Center for Biological Diversity v. Bureau of Reclama-
tion, 143 F.3d 515, 522 (9th Cir. 1988). As noted previ-
ously, an agency action may only be set aside if it is "'ar-
bitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law." Wilderness Soc'y, 316 F.3d 
at 921. 
  

   To determine whether an agency action 
was arbitrary and capricious, the court 
must "determine whether the agency ar-
ticulated a rational connection between 
the facts  [*23] and the choice made." 
[Citation.] As long as the agency decision 
was based on a consideration of relevant 
factors and there is no clear error of 
judgment, the reviewing court may not 
overturn the agency's action. [Citation.] In 
particular the reviewing court must defer 
to the agency's decision when the resolu-
tion of the dispute involves issues of fact 
or requires a high level of technical ex-
pertise. [Citations.] Accordingly, the court 
may set aside only those conclusions that 
do not have a basis in fact, not those with 
which it disagrees. [Citation.] 

 
  
San Francisco Baykeeper v. Army Corps of Engineers, 
219 F.Supp.2d 1001, 1011-1012 (N.D. Cal. 2002) 
("Baykeeper") (internal citations omitted). 

At the outset, it is significant that Plaintiffs do not 
allege that BLM failed to consider or make a determina-
tion whether the Road Project and the Wind Project are 
interdependent or interconnected. Plaintiffs contend, 
rather, that BLM considered evidence pertaining to the 
possible interconnectedness of the Projects and came to a 
conclusion that was capricious or contrary to fact. Plain-
tiffs contend that the evidence available from the Ad-
ministrative Record ("AR") is insufficient to establish 
that  [*24] BLM had any purpose in granting the 
right-of-way other than to facilitate the Wind Project, on 
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one hand, or to establish that the Wind Project could 
exist but for BLM's grant of right of way on the other. Of 
these, the allegation that the Wind Project would not 
exist but for the Road Project is the more weighty con-
sideration with regard to both Plaintiffs' ESA and NEPA 
claims. However, the court will first briefly address 
Plaintiffs' contention that the Road Project would not 
exist but for the Wind Project. 

BLM opposes Plaintiff's contention by pointing out 
that it concluded that the development of a road across 
the right of way would serve public purposes not con-
nected to the Wind Project such as improving access 
control to the Pacific Rim Trail. Plaintiffs do not contend 
that the benefits BLM finds in the completion of the 
Road Project are specious or illusory; instead Plaintiffs 
characterize these alleged benefits as "weak." However, 
Plaintiffs point to no authority for the proposition that the 
strength of the independent benefits to BLM from the 
Road Project must be sufficient to cause BLM to build 
the road with BLM's money even in the absence of any 
Wind Project before the Projects  [*25] can be deemed 
unrelated. In the court's view, the legal standard applica-
ble to its review of BLM's decision requires that the 
court ask whether BLM can point to facts supporting its 
determination that the Road Project was of some benefit 
to BLM's purposes independent of servicing the Wind 
Project so that it would be reasonable for BLM to permit 
NSRE to build the road with NRSE's money. Since BLM 
has cited some benefits that accrue to BLM's purposes 
independent of the construction or servicing of the Wind 
Project, BLM has shown that it was not unreasonable in 
allowing NSRE to build the Road Project at NSRE's ex-
pense since BLM stood to benefit for public purposes at 
no public cost. As this court understands its standard of 
review, this is all that BLM is required to show to sup-
port its decision that the Wind Project was not the "but 
for" cause of the Road Project. 

Having shown that the Wind Project was not the 
"but for" cause of the Road Project, BLM need only 
show that evidence existed in the Administrative Record 
to show that their determination that the Road Project 
was not the "but for" cause of the Wind Project was not 
arbitrary, capricious or contrary to law. The court will 
discuss  [*26] this issue in detail below in connection 
with Plaintiff's NEPA claim. However, in the interest of 
brevity the court simply states here that it is satisfied that 
facts in the Administrative Record do support BLM's 
conclusion that the Wind Project could have been com-
pleted by NSRE without the benefit of BLM's grant of 
right-of-way. Consistent with its standard of review, the 
court therefore finds that BLM's conclusion that the 
Wind and Road Projects were not interdependent for 
purposes of the Endangered Species Act is not arbitrary, 
capricious, or contrary to law. BLM was therefore not 

erroneous in confining it's EA to the impacts occasioned 
by the Road Project itself and was therefore not errone-
ous in determining that formal consultation was not re-
quired under the ESA. 
 
II. NEPA  
  

   NEPA is the basic "national charter for 
protection of the environment." 40 C.F.R. 
§ 1500.1(a). It requires all federal agen-
cies to prepare an environmental impact 
statement (EIS) for "major federal actions 
significantly affecting the quality of the 
human environment." 42 U.S.C. § 
4332(C). The responsible federal agency 
may first choose to prepare an environ-
mental assessment (EA), a preliminary 
document which "briefly  [*27] provides 
sufficient evidence and analysis for de-
termining whether to prepare an environ-
mental impact statement or finding of no 
significant impact." 40 C.F.R. § 1508.9. 
After considering the EA, the agency may 
then decide to issue either a finding of no 
significant impact (FONSI) or a more de-
tailed EIS. 

 
  

Baykeeper, 219 F.Supp.2d at 1007. 
   Under NEPA, an agency is required to 
provide an EIS only if it will be under-
taking a "major Federal Actio[n]." which 
"significantly affect[s] the quality of the 
human environment. 42 U.S.C. § 
4332(2)(C). Under applicable CEQ regu-
lations, "major Federal action" is defined 
to "include actions with effects that may 
be major and which are potentially subject 
to Federal control and responsibility. 40 
C.F.R. § 1508.18 (2003). "Effects" is de-
fined to "include: (a) Direct effects, which 
are caused by the action and occur at the 
same time and place," and (b) Indirect ef-
fects, which are caused by the action and 
are later in time or farther removed in 
distance, but are still reasonably foreseea-
ble." 40 C.F.R. § 1508.8. 

 
  

Dep't of Transportation v. Public Citizen, 541 U.S. 
752, 763-764, 124 S. Ct. 2204, 159 L. Ed. 2d 60 (2004) 
("DOT"). 

Unlike the analysis of effects under ESA, "indirect 
effects" under  [*28] NEPA is understood to include 
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cumulative effects including those of non-Federal actors. 
Baykeeper, 219 F.Supp.2d at 1016-1017. Pursuant to 40 
C.F.R. § 1508, a EIS or EA "must consider the cumula-
tive effects of a project" in addition to project specific 
impacts. Id. For purposes of NEPA, cumulative impacts 
are defined as: 
  

   the impact on the environment which 
results from the incremental impact of the 
action when added to other past, present 
and reasonably foreseeable future actions 
regardless of what agency (Federal or 
non-Federal) or person undertakes such 
other actions. Cumulative impacts can re-
sult from individually minor but collec-
tively significant actions taking place over 
a period of time. 

 
  
40 C.F.R. § 1508.7. Although NEPA arguably encom-
passes a broader range of actual or potential effects in 
determining whether the Federal action is a "major ac-
tion" requiring an EIS, a Federal agency has no duty to 
consider cumulative effects where the agency "has no 
ability to prevent a certain effect due to its limited statu-
tory authority over the relevant actions." DOT, 541 U.S. 
at 770. 

As is the case with federal agency decisions regard-
ing ESA, the standard for review of agency decisions 
under  [*29] NEPA is "arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law." 5 
U.S.C. § 706(2)(A); DOT, 541 U.S. at 763; Marsh v. Or-
egon Nat. Res. Council, 490 U.S. 360, 375, 109 S. Ct. 
1851, 104 L. Ed. 2d 377 (1989). 
  

   [I]n making the factual inquiry con-
cerning whether an agency decision was 
"arbitrary or capricious." the reviewing 
court "must consider whether the decision 
was based on a consideration of the rele-
vant factors and whether there has been a 
clear error of judgment." The inquiry 
must "be searching and careful," but "the 
ultimate standard of review is a narrow 
one." [Citation.] When specialists express 
conflicting views, an agency must have 
discretion to rely on the reasonable opin-
ions of its own qualified experts even if, 
as an original matter, a court might find 
contrary views more persuasive. 

 
  
Id. at 378 (quoting Citizens to Preserve Overton Park, 
Inc. v. Volpe, 401 U.S. 402, 416, 91 S. Ct. 814, 28 L. Ed. 
2d 136 (1971). While an agency's decision must be sup-

ported by facts evident in the administrative record, the 
burden to prove that the agency's decision was unrea-
sonable or an abuse of discretion falls on the party chal-
lenging the agency's determination. Hodel, 848 F.2d at 
1089. 

Plaintiffs contend that the FONSI determination  
[*30] in BLM's EA was arrived in a manner contrary to 
law because the EA failed to take into account the im-
pacts of the Wind Project; that is, Plaintiffs contend there 
is but one Project of which the Road Project and the 
Wind Project are parts. Since a federal agency is required 
to consider all impacts resulting from its actions, Plain-
tiffs contend the failure to consider impacts arising from 
the "wind portion" of the Project is contrary to law. As 
above, Defendants counter by contending the Wind Pro-
ject - a private project on private land - did not and does 
not depend on BLM's grant of rights-of-way for its ex-
istence and that BLM therefore has no authority over the 
development of the Wind Project. In framing and pre-
senting their contentions and counter-contentions, the 
parties either tacitly or expressly agree to certain facts 
which the court takes as background. First, there is no 
contention that BLM's EA erroneously arrived at a con-
clusion of "no significant impact" with respect to the 
proposed Road Project as limited by BLM's conception 
of it. That is, there is no contention that BLM's FONSI 
with respect to the grading, paving, straightening, and 
trenching the right of way to accommodate  [*31] 
transmission and communications lines over its length 
was erroneous. Second, there is no contention that BLM 
gave no consideration to the connection between the 
Road Project and the Wind Project; there is only the 
contention that BLM gave consideration and came to the 
wrong conclusion. Third, there is no dispute that the 
Wind Project did, in fact, receive environmental review 
under the California Environmental Quality Act, which 
serves the same function as NEPA for purposes of pro-
jects coming under state jurisdiction, and that the review 
was carried out by Kern County officials. 

The determination of the connectedness of federal 
and non-federal actions under NEPA differs from the 
"but for" test applicable to the same question under ESA 
in two ways that are significant in the context of this 
action. First, under NEPA, "a 'but for' causal relationship 
is insufficient to make an agency responsible for a par-
ticular effect under NEPA and the relevant regulations." 
DOT, 541 U.S. at 767. "NEPA requires 'a reasonably 
close causal relationship' between the environmental 
effect and the alleged cause. The court analogized this 
requirement to the 'familiar doctrine of proximate cause 
from tort law.'"  [*32] Id. (quoting Metropolitan Edison 
Co. v. People Against Nuclear Energy, 460 U.S. 766, 
774, 103 S. Ct. 1556, 75 L. Ed. 2d 534 (1983). Second, 
"inherent in NEPA and its implementing regulations is a 
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'rule of reason' which ensures that agencies determine 
whether and to what extent to prepare an EIS based on 
the usefulness of any new potential information to the 
decision making process. [Citation.] Where the prepara-
tion of an EIS would serve 'no purpose" in light of 
NEPA's regulatory scheme as a whole, no rule of reason 
worthy of that title would require an agency to prepare 
an EIS. [Citations.]" DOT, 541 U.S. at 767-768 (internal 
citations and quotes omitted). 

The court first turns to the central issue of whether 
BLM's decision to confine its environmental assessment 
solely to the Road Project and to omit any consideration 
of the impact of the wind turbines on protected species 
was clearly erroneous or contrary to law. As noted, that 
decision is not erroneous if BLM's grant of right-of-way 
to NSRE is not the proximate cause of the environmental 
harms that are at issue. "The requirement for a NEPA 
study hinges on the presence of major federal action." 
Hodel, 848 F.2d at 1089. While NEPA does not define 
"major federal action,"  [*33] the regulatory framework 
requires an agency to address actions by the federal 
agency and "actions by nonfederal actors 'with effects 
that may be major and which are potentially subject to 
federal control and responsibility.'" Id. (quoting 40 
C.F.R. 1508.18) (italics in original). "The touchstone of 
major federal action [. . .] is an agency's authority to in-
fluence significant nonfederal activity. This influence 
must be more than the power to give nonbinding advice 
to the nonfederal actor." Id. Plaintiffs' argument in favor 
of major federal action is based on the contention that 
BLM has control over NSRE's actions because BLM's 
grant of right-of-way is a necessary precondition to the 
existence of NSRE's Wind Project. Neither party makes 
any claim that BLM would have any authority at all over 
NSRE's activities but for their access to the Wind Project 
over federal land. Defendants, as previously noted, con-
tend that the Wind Project would exist without the right 
of way across Federal land and that consequently BLM 
has no authority to influence the Wind Project. 

It is important to keep in mind that the court's func-
tion is not to determine whether the Wind Project is de-
pendant on BLM's grant  [*34] of right-of-way over 
federal land. Pursuant to the standard of review discussed 
above, the court's task is to determine whether BLM had 
a reasonable basis for its conclusion that the Wind Pro-
ject was not dependant on BLM's grant of right-of-way. 
There is no dispute that the preliminary draft EA sub-
mitted by NSRE was rejected by BLM with directions to 
"'integrate and incorporate by reference the private land 
alternative and fully analyze it in the EA.'" Doc. # 73-2 
at ¶ 17 (quoting a communication between BLM and 
NSRE dated October 18, 2011). It is also not disputed 
that the final EA gives a full description of the private 
alternative route and describes the time and work re-

quired to develop that route as well as the potential dis-
turbances to the environment resulting from the devel-
opment of the private route. Practically speaking, Plain-
tiffs' contention that the right of way was the "but for" 
cause of the Wind Project is voiced in Plaintiffs' 
oft-repeated assertion that "Plaintiff's dispute that BLM 
made any determination about whether NSRE could ob-
tain land control necessary to construct the private route, 
whether the private route was economically feasible, or 
whether the private  [*35] route met NSRE's project 
milestones." Doc. # 73-2 at 16:15-17. 

Plaintiffs do not provide case authority for the prop-
osition that any particular facts need to be alleged or 
proved to provide a sufficient factual basis for BLM's 
conclusion that the private alternative route is plausible. 
Plaintiffs appear to have identified two elements - land-
owner cooperation, and financial acceptability - that they 
allege were not adequately considered by BLM and as-
sert without any legal support that BLM's determination 
must be held arbitrary, capricious or contrary to law in 
the absence of proof of those facts. The court concludes 
that Plaintiffs are asking the court to substitute its judg-
ment for that of BLM to an extent that is not permissible 
under the governing standard of review. The function of 
BLM is, in major part, to act as the primary intermediary 
at the interface between private activity and public re-
source ownership. Assessment of what is and is not 
within the realm of plausible private activity is neces-
sarily well within the scope of what BLM must routinely 
determine and BLM is therefore entitled to wide defer-
ence with regard to the decisions they reach. Pub. Utility 
Dist. No. 1 of Franklin County, 618 F.2d at 603. 

The  [*36] administrative record and the undisputed 
facts establish that BLM knew how many parcels, how 
many owners and how much right-of-way was involved 
in the private road option. Where the record establishes 
that these facts were before the BLM and considered by 
them (as is admittedly the case here) the court is in no 
position to impose a contrary conclusion simply because 
an opposing party is of the opinion that more proof 
should have been required. As to Plaintiffs' contention 
that BLM was also obliged to consider whether the pri-
vate road option was within financially acceptable limits 
as far as NSRE was concerned or met their project time 
requirements, the court finds that Plaintiffs are imper-
missibly trying to shift the burden of proof onto BLM. 
While there is evidence in both the undisputed facts and 
in the Administrative record that the private alternative 
would have been more costly and would perhaps have 
presented some challenges to NSRE's funding because of 
possible funding restrictions, there is no admission or 
facts to support a conclusion that NSRE would have 
abandoned the project in the absence of BLM's grant of 
right-of-way. If BLM's decision regarding NSRE's fi-
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nancial capability  [*37] to carry out the private road 
alternative involves some speculation, Plaintiff's conten-
tion that financial considerations would have prevented 
the Wind Project in the absence of BLM's grant of 
right-of-way necessarily requires equal speculation in the 
opposite direction. 

The court observes that any assessment of a third 
party's ability to do anything prior to the time they actu-
ally do it necessarily involves some speculation. Plain-
tiffs, as the party opposing BLM's decision to grant the 
right-of-way, have the burden to show that BLM's spec-
ulation - assuming there was any - with regard to NSRE's 
capacity to carry out the private option was arbitrary, 
capricious or contrary to law. Plaintiffs have failed to 
meet the required standard of proof. Where, as here, the 
opposing party is not able to show what the legal limits 
to the speculative discretion of a federal agency are, the 
court must give the nod to the federal agency where their 
assessment, including any speculation they must make, is 
within the scope of their presumed expertise. Plaintiffs 
allege that BLM was completely aware of the interaction 
between NSRE's project scheduling demands and its 
funding and alleges that BLM took those  [*38] issues 
into consideration. In fact, Plaintiffs allege BLM was 
unduly influenced by NSRE's concerns over its project 
deadlines. Having made that factual concession, Plain-
tiffs cannot argue that BLM failed to give consideration 
to financial and temporal factors involved in NSRE's 
ability to execute the private road option. Plaintiffs allege 
no facts from which the court could draw the conclusion 
that BLM's conclusion was arbitrary, capricious or con-
trary to law. 

In addition, the so-called "rule of reason" also favors 
the conclusion that BLM's decision not to include effects 
from the Wind Project in its EA was arbitrary or capri-
cious. It is not disputed that the Wind Project was subject 
to scrutiny under California's Environmental Quality Act 
("CEQA") and that an Environmental Impact Report 
("EIR") was produced as a result of that process. "The 
statutory provisions of CEQA expressly allow that an 
EIS, which is the NEPA counterpart to an EIR, may be 
used in lieu of an EIR if the EIS, or that part of the EIS 
that is used, 'complies with the requirements of this divi-
sion and the guidelines adopted pursuant thereto.' ([Cal. 
Pub. Res. Code] § 21083.5, subd. (a))." Nelson v. County 
of Kern, 190 Cal.App.4th 252, 279, 118 Cal. Rptr. 3d 
736  [*39] (5 Dist. 2010). While neither party has of-
fered, and the court cannot find, any statutory basis for 
reciprocal acceptance of a CEQA-produced EIR in lieu 
of a NEPA-mandated EIS, the "rule of reason" militates 
against the imposition of information-gathering and dis-
semination burdens on Federal agencies that are duplica-
tive of information previously gathered, circulated and 
subjected to public comment in the state process. 

Plaintiffs concede that all of the effects on protected 
species that may foreseeably arise as a result of BLM's 
grant of right-of-way are a result of the operation of the 
planned wind turbines only, whether or not the Wind 
Project and the Road Project are considered a single 
Project. Second, and perhaps more tellingly, there is no 
allegation or contention that important information con-
cerning threats to protected species went undetermined, 
unconsidered, undisclosed or withheld from public scru-
tiny in the state CEQA process. Seen in this light, Plain-
tiffs' contention that BLM unlawfully failed to conduct a 
full EIS and instead issued a FONSI appears to center 
more on the formalities of procedure rather than on en-
vironmental benefits potentially lost. While it is no doubt  
[*40] true that Plaintiffs disagree with the outcome of the 
state process, the court has no facts before it to conclude 
that requiring BLM to produce an EIS that takes into 
account the environmental impacts of the Wind Project 
would produce anything more than an opportunity for 
Plaintiffs to advance the same arguments on the same 
facts that were advanced in the state CEQA process. 
While the rule of reason is not determinative, in and of 
itself, of the issue of whether BLM unlawfully failed to 
produce an EIS that incorporated the expected impacts if 
the Wind Project on protected species, it is clear that the 
rule of reason does not favor Plaintiffs' position. 

Since Plaintiffs argument fails to show that BLM's 
conclusion that the private road option was viable is ei-
ther clearly erroneous or contrary to law, it follows that 
Plaintiffs' contention that BLM was clearly erroneous in 
its determination that BLM lacked authority over NSRE's 
actions also fails. 
 
CONCLUSION AND ORDER  

Plaintiff's complaint requests declaratory judgment 
as to Plaintiff's contentions that BLM violated both the 
ESA by erroneously reaching a "no effect" determination 
with regard to the proposed grant of right-of-way to 
NSRE  [*41] and seeks declaratory judgment as to their 
contention that BLM's FONSI and its reliance thereon in 
the granting the right-of-way to NSRE violates NEPA. 
Pursuant to the foregoing discussion, Plaintiff's are not 
entitled to summary judgment and Defendant's are cor-
respondingly entitled to summary judgment as to Plain-
tiffs' first and second claims for relief as a matter of law. 
Because Plaintiffs' claims for declaratory relief fail, their 
claim for injunctive relief fails as well and Defendants' 
are correspondingly entitled to summary judgment as to 
Plaintiffs' action for injunctive relief. 

THEREFORE, for the reasons discussed above, it is 
hereby ORDERED that Plaintiffs' motion for summary 
judgment is DENIED in its entirety. Defendants' motion 
for summary judgment is correspondingly GRANTED in 
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its entirety. The Clerk of the Court shall enter judgment 
in favor of Defendants and CLOSE the CASE. 

IT IS SO ORDERED. 

Dated: January 11, 2013 

/s/ Anthony W. Ishii 

SENIOR DISTRICT JUDGE 
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OPINION 

 [*446]  WINTER, Circuit Judge:  

The Federal Transit Administration [**2]  ("FTA"), 
Niagara Frontier Transit Authority ("NFTA"), and New 
York State Urban Development Corporation, doing 
business as the Empire State Development Corporation 
("ESDC"), appeal from Judge Skretny's award of attor-
neys' fees to appellee as a prevailing party under the Na-
tional Historic Preservation Act ("NHPA"). We reverse 
the award against the NFTA and the ESDC because the 
NHPA does not apply to them. We hold that the FTA is 
subject to an award of fees under the NHPA but remand 
for a recalculation of the award to limit it to work ex-
pended in obtaining the court-ordered Supplemental En-
vironmental Impact Statement ("SEIS").  

BACKGROUND  

The full factual and procedural background to this 
case is set forth in the district court's prior decisions, 
Preservation Coalition v. FTA, 129 F. Supp. 2d 538, and 
129 F. Supp. 2d 551 (W.D.N.Y. 2000). We outline here 
those facts relevant to a resolution of the issues on the 
present appeal.  
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 [*447]  a) The Project  

Appellants FTA, NFTA and ESDC were responsible 
for a development styled the Inner Harbor Project. The 
Project involved an area on Buffalo's waterfront that in-
cluded the terminus of the historic Erie [**3]  Canal. As 
participants in a joint federal-state project, some or all of 
the appellants were required under various federal and 
state laws to consider the Project's impact on historic 
resources and to implement plans to mitigate any harm to 
those resources. The ESDC was the "lead agency" for 
environmental and historical review of the project. See 
Preservation Coalition, 129 F. Supp. 2d at 541. Howev-
er, the FTA, although in many ways a passive participant 
in the Project, was responsible for federal oversight and 
for the Project's compliance with all relevant federal reg-
ulations. See, e.g., 16 U.S.C. § 470f (the NHPA requires 
that "the head of any Federal agency having direct or 
indirect jurisdiction over a proposed Federal or federally 
assisted undertaking in any State and the head of any 
Federal department or independent agency having au-
thority to license any undertaking shall, prior to the ap-
proval of the expenditure of any Federal funds on the 
undertaking or prior to the issuance of any license, as the 
case may be, take into account the effect of the under-
taking on any district, site, building, structure, or object 
that is included [**4]  in or eligible for inclusion in the 
National Register.").  

The pertinent statutes are the National Environmen-
tal Policy Act ("NEPA"), 42 U.S.C. § 4321, et seq., the 
National Historic Preservation Act, 16 U.S.C. § 470, et 
seq., and Section 4(f) of the Transportation Act, 49 
U.S.C. § 303(c). NEPA mandates that federal agencies 
"use all practicable means, consistent with other essential 
considerations of national policy, to improve and coor-
dinate Federal plans, functions, programs, and resources 
to the end that the Nation may . . . preserve important 
historic, cultural, and natural aspects of our national her-
itage." 42 U.S.C. § 4331(b)(4).  

The regulations implementing the NHPA require 
agencies involved in projects such as the present one to 
consult with state historic preservation officers 
("SHPOs"), make reasonable and good faith efforts to 
identify historic properties, determine their eligibility for 
listing in the National Register of Historic Places, and 
assess the effects of a project on such properties. This 
consultation process is commonly referred to as the 
"Section 106" process [**5]  after Section 106 of the 
NHPA. See 16 U.S.C. § 470f.  

Under regulations implementing Section 4(f) of the 
Transportation Act of 1966, a transportation project that 
impacts a historic site cannot be undertaken unless the 
agency shows that there is no feasible and prudent alter-
native to the use of the site and that it has done all possi-

ble planning to minimize harm to the site. See 23 C.F.R. 
§ 771.135(a)(1). Under the so-called "archeological ex-
ception" to Section 4(f), these restrictions do not apply if 
the "archeological resource is important chiefly because 
of what can be learned by data recovery and has minimal 
value for preservation in place." 23 C.F.R. § 
771.135(g)(2). Consultation with the SHPO is also re-
quired as part of the Section 4(f) process. See 23 C.F.R. § 
771.135(e).  

Because appellants were aware that the Inner Harbor 
Project might impact historic resources, an archeological 
exploration of the site was commissioned to determine 
the likely extent of such resources. Preservation Coali-
tion, 129 F. Supp. 2d at 557. On December 18, 1998, 
following [**6]  the completion of Stage II excavations 
of the Inner Harbor Project site, the Field Services  
[*448]  Bureau of the State Office of Parks and Recrea-
tion and Historic Preservation (which serves as New 
York's SHPO) concluded that the Inner Harbor Project 
would have "no adverse effect" on any historic struc-
tures. The SHPO's finding of "no adverse effect" was 
premised in part on its conclusion that the Section 4(f) 
"archeology exception" applied to historic resources at 
the project site. 129 F. Supp. 2d at 558. Significantly, the 
SHPO qualified its conclusions upon the 
yet-to-be-learned results of upcoming Stage III excava-
tions. Id. While the Stage III excavations continued, ap-
pellants issued a Final Environmental Impact Statement 
("FEIS") for the Inner Harbor Project in February, 1999, 
and a Record of Decision ("ROD") -- the final document 
in the administrative process -- was issued on June 22, 
1999.  

The present dispute arose in May, 1999, after the is-
suance of the FEIS, when excavators discovered "a 
roughly eight foot section of the eastern portion of the 
Commercial Slip Wall [of the Erie Canal terminus] as 
rebuilt in the 1880s." Id. at 559. On May 18, 1999, the 
[**7]  SHPO informed the ESDC that the Commercial 
Slip Wall met the criteria for listing in the National Reg-
ister of Historic Places, and on August 6, 1999, the 
SHPO informed the ESDC that it would not be feasible 
to preserve the Wall in an exposed condition. As an al-
ternative to exposed preservation, the SHPO recom-
mended that the ESDC conduct a detailed documentation 
of the Wall, rebury it, and provide appropriate historical 
interpretation of the Wall through marking and signage 
in the project design.  

On October 6, 1999, appellee brought the present 
complaint, asserting claims under the NHPA, NEPA, and 
Section 4(f) of the Transportation Act. The complaint 
alleged that construction at the Inner Harbor Project site 
threatened the historic Commercial Slip Wall of the Erie 
Canal terminus and that appellants had violated various 
federal and state laws requiring both consideration of the 
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impact of the Inner Harbor Project on historic resources 
and planning to mitigate harm to those resources.  

One of appellee's principal claims was that the FEIS 
prepared by the appellants in February, 1999 was inade-
quate because it self-evidently failed to account for the 
subsequently discovered historic Commercial [**8]  
Slip Wall in May, 1999. See Compl. PP 33, 34, at 8. 
Appellee sought an injunction against appellants from 
further construction until they had fully complied with 
various environmental and historic preservation laws and 
regulations, including the NEPA, NHPA and Section 4(f) 
with regard to the Commercial Slip Wall, and a writ of 
mandamus requiring appellants to prepare an EIS or 
SEIS satisfying the requirements of these statutes. See 
Compl. PP E, F, at 11-12. Although the district court 
declined to issue an injunction, it found the FEIS inade-
quate and, on March 31, 2000, ordered appellants to 
prepare a SEIS to address the issues raised by the dis-
covery of the Commercial Slip Wall. See Preservation 
Coalition, 129 F. Supp. 2d at 576-77; see also id. at 570 
("This court finds that subsequent developments impli-
cated . . . significant issues in a way that was not ade-
quately addressed in the FEIS."). The district court also 
threatened appellants with an injunction if the SEIS was 
not prepared expeditiously. Id. at 577.  

About three months after the district court's ruling 
and after publication of a draft SEIS -- a final SEIS was 
never [**9]  issued -- appellants agreed to halt all work 
at the Inner Harbor Project site for sixty days to consider 
revisions to the Project in line with the appellee's con-
cerns. Six months later, on December 14, 2000, the par-
ties appeared before the district court  [*449]  with a 
settlement agreement embodied in a proposed Stipulation 
and Order.  

The Stipulation reflected an agreement among the 
parties that the Inner Harbor Project should include the 
Commercial Slip Wall and other historic structures. The 
Order, signed by Judge Skretny, dismissed appellee's 
claims with prejudice and vacated the district court's pri-
or orders. However, the Stipulation obligated appellants 
to start the environmental and historical review process 
from scratch, including compliance with the relevant 
statutes. Appellants therefore had to produce a new FEIS 
for the Project, while appellee retained the right to bring 
new claims if it determined that the new FEIS violated 
federal law. The new FEIS would not, however, be sub-
ject to the timetable set out by the district court in its 
prior orders, because the Order had vacated them.  

The last provision of the Stipulation and Order ad-
dressed the question of costs and attorneys'  [**10]  
fees: 
  

   STIPULATED AND AGREED that 
the plaintiff [i.e., appellee] shall submit its 
request for attorney's fees and costs pur-
suant to the National Historic Preservation 
Act, 16 U.S.C. § 470w-4 to the Court by 
motion within 30 days after the entry of 
this Stipulation and Order and defendants 
shall respond thereto in accordance with a 
scheduling order to be issued by the 
Court. 

 
  
 
  
 
  
Preservation Coalition v. FTA, No. 99-CV-745S, slip op. 
at 2-3 (W.D.N.Y. Dec. 18, 1999) (Stipulation and Order 
of Discontinuance and Dismissal). The district court, 
over the objections of appellants, initially awarded ap-
pellee $ 118,031 in attorneys' fees and a total of $ 
6,470.62 in costs. See Preservation Coalition v. FTA, 
No. 99-CV-745S, slip op. at 21 (W.D.N.Y. June 13, 
2001) (Decision and Order). In subsequent rulings, the 
district court awarded appellee additional fees and costs 
in the amount of $ 42,291.79, see Preservation Coalition 
v. FTA, No. 99-CV-745S, slip op. at 10 (W.D.N.Y. Feb. 
28, 2002) (Decision and Order), and found that appel-
lants were jointly and severally liable for the fees and 
costs awarded to appellee, see Preservation Coalition  
[**11]   v. FTA, No. 99-CV-745S, slip op. at 10 
(W.D.N.Y. May 28, 2002) (Decision and Order). This 
appeal followed.  

DISCUSSION  

Appellants argue on appeal that appellee cannot re-
cover attorneys' fees and costs because it is not a "pre-
vailing party" as defined by the Supreme Court in Buck-
hannon Board & Care Home, Inc. v. West Virginia De-
partment of Health and Human Resources, 532 U.S. 598, 
603-05, 149 L. Ed. 2d 855, 121 S. Ct. 1835 (2001). Ap-
pellants also argue that even if we were to determine that 
appellee had "substantially prevailed," it could not re-
cover under the NHPA because the relief awarded -- a 
court-ordered SEIS -- is relief available exclusively un-
der the NEPA, not NHPA. Thus, appellants contend, if 
appellee is entitled to fees, it must seek them under the 
Equal Access to Justice Act ("EAJA"). 1 See 28 U.S.C. § 
2412. NFTA and ESDC argue in addition that they can-
not be liable for attorneys' fees under the NHPA because 
they are not federal agencies. 
 

1   Appellants speculate that appellee did not 
invoke the EAJA "because EAJA claims depend 
upon a showing that the agency's position was not 
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'substantially justified' and because the EAJA 
limits the rates that attorneys can claim." Brief 
for Appellant FTA at 22 (quoting 28 U.S.C. § 
2412(d)(1)(A)). 

 [**12]  Appellee counters that the court-ordered 
SEIS satisfies Buckhannon because it worked a judicially 
sanctioned change in the legal relationship of the parties 
and that the award of fees under the NHPA  [*450]  
was appropriate because the issues to be addressed in the 
SEIS were related wholly to the NHPA. See Preserva-
tion Coalition, 129 F. Supp. 2d at 577 (requiring SEIS to 
address four issues related to the Commercial Slip Wall 
as well as the Coalition's proposals to incorporate the 
Wall into final Project); see also Preservation Coalition, 
No. 99-CV-745S, slip op. at 7-8 (W.D.N.Y. June 13, 
2001) (Decision and Order) ("Preservation Coalition 
brought the present Action to enforce the provisions of 
NHPA. It invoked NEPA and § 4(f) as [a] means of in-
suring that Defendants adequately consider the impact of 
the Inner Harbor Project on resources that it alleged were 
protected under NHPA . . . To hold that Plaintiff is not 
entitled to attorney fees under [NHPA] because it pre-
vailed on a claim under NEPA rather than a claim di-
rectly under NHPA would elevate form over substance. 
This case was not about water or air quality, noise pollu-
tion, traffic congestion or any of [**13]  the multifarious 
components of the environment that NEPA is meant to 
protect. It was about historic resources."). Appellee also 
argues that the NFTA and ESDC can be liable under the 
NHPA as non-federal actors because the fee-shifting 
provisions of federal statutes reach non-federal actors 
who are found to have violated federal law.  

"We review a trial court's decision whether to award 
attorneys' fees to a prevailing party, and in what amount, 
under an abuse of discretion standard." Cassuto v. Com-
missioner, 936 F.2d 736, 740 (2d Cir. 1991) (citations 
omitted). "However, where an appellant's contention on 
appeal regarding an award of attorneys' fees is that the 
district court made an error of law in granting or denying 
such an award, the district court's rulings of law are re-
viewed de novo." Baker v. Health Mgmt. Sys., 264 F.3d 
144, 149 (2d Cir. 2001) (citation omitted); see also 
Christina A. v. Bloomberg, 315 F.3d 990, 992 (8th Cir. 
2003) (reviewing de novo "the legal question of whether 
a litigant is a prevailing party" (quoting Jenkins v. Mis-
souri, 127 F.3d 709, 713 (8th Cir. 1997))).  
  
a)  [**14]  "Prevailing Party" Status Under Buckhannon  

The NHPA authorizes awards of attorneys' fees, ex-
pert witness fees, and other costs to any person who 
"substantially prevails" in an action to enforce the provi-
sions of the NHPA. 16 U.S.C. § 470w-4. 2 When Preser-
vation Coalition brought this action, whether a plaintiff 
was a "prevailing party" or had "substantially pre-

vailed" 3 turned in this Circuit upon application of the 
so-called "catalyst theory" of recovery. See Union of 
Needletrades, Indus. & Textile Employees (UNITE) v. 
INS, 336 F.3d 200, 203 (2d Cir. 2003) (citing cases). 
Under the catalyst theory, a court could award attorneys' 
fees based solely upon a private agreement among the 
parties settling their dispute, even though no legal relief 
such as a consent decree had been obtained. See Buck-
hannon, 532 U.S. at 601 (noting that under catalyst the-
ory, a plaintiff was considered a "prevailing party" if its 
lawsuit brought about a voluntary change in defendant's 
conduct). Under the catalyst theory, therefore, appellee  
[*451]  would have been considered a prevailing party 
and entitled to all fees and costs associated with the liti-
gation [**15]  that resulted in the settlement agreement. 
 

2   A fortiori, the EAJA also requires that the 
claimant be a "prevailing party" in order to re-
cover. 28 U.S.C. § 2412(d)(1)(A). 
3   We recently concluded that the terms "pre-
vailing party" and "substantially prevails" are 
fundamentally the same for purposes of deter-
mining whether a plaintiff can recover under a 
fee-shifting statute. See Union of Needletrades, 
Indus. & Textile Employees (UNITE) v. INS, 336 
F.3d 200, 206-08 (2d Cir. 2003) (citing Oil, 
Chem. & Atomic Workers Int'l Union, AFL-CIO 
v. Dep't of Energy, 351 U.S. App. D.C. 199, 288 
F.3d 452, 454-55 (D.C. Cir. 2002)). 

In Buckhannon, however, the Supreme Court re-
jected the catalyst theory and held that the term "prevail-
ing party" required a "'material alteration of the legal 
relationship of the parties'" or a "court ordered 'change 
[in] the legal relationship between [the plaintiff] and the 
defendant.'" 532 U.S. at 604 (quoting [**16]  Tex. State 
Teachers Ass'n v. Garland Indep. School Dist., 489 U.S. 
782, 792, 103 L. Ed. 2d 866, 109 S. Ct. 1486 (1989) (al-
terations in Buckhannon)). As examples of the types of 
actions that would convey the necessary judicial impri-
matur or sanction, the Court offered settlement agree-
ments enforced through consent decrees and judgments 
on the merits. Buckhannon, 532 U.S. at 604. As exam-
ples of the types of actions that would not convey the 
necessary imprimatur, the Court offered successful re-
sults obtained through private settlement agreements, 
non-dispositive victories such as surviving a motion to 
dismiss for lack of jurisdiction, prevailing over a motion 
to dismiss for failure to state a claim upon which relief 
could be granted, or receiving an interlocutory ruling that 
reversed a dismissal for failure to state a claim. See id. at 
604-05 & n.7. In Buckhannon itself, legislative action -- 
not judicial action -- provided the plaintiff the desired 
relief and mooted the underlying claims. Id. at 601.  
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We agree with appellants that, under Buckhannon -- 
which was decided after the settlement was reached -- 
appellee is [**17]  not entitled to recover the fees and 
costs associated with obtaining the Stipulation and Order 
that dismissed the case with prejudice. The effect of the 
Stipulation and Order was to vacate the district court's 
orders providing for ongoing judicial involvement and to 
begin the environmental review process anew. This Stip-
ulation and Order is functionally a private settlement 
agreement that the Supreme Court concluded does not 
provide prevailing party status to a plaintiff because, by 
its own terms, it eliminated the ongoing judicial over-
sight in favor of restarting the review process from 
scratch. See id. at 604-05 & n.7.  

However, a very different issue is presented by the 
question of whether appellee is entitled to recover for the 
fees and costs associated with obtaining the 
court-ordered SEIS. See Preservation Coalition, 129 F. 
Supp. 2d at 577-78. Appellee contends that the ordering 
of the SEIS constitutes a "'material alteration of the legal 
relationship of the parties,'" 532 U.S. at 604 (quoting 
Garland, 489 U.S. at 792-93), sufficient to confer pre-
vailing party status under Buckhannon. Appellants argue 
that [**18]  the SEIS was little more than "interlocutory 
relief unaccompanied by an enforceable final judgment 
or a consent decree" and therefore lacked the finality 
necessary for prevailing party status. Brief for Appellant 
FTA at 14.  

After Buckhannon, courts have split on the kinds of 
judicial actions that confer prevailing party status. The 
Eighth Circuit has interpreted Buckhannon narrowly and 
held that a plaintiff is a prevailing party "only if it re-
ceives either an enforceable judgment on the merits or a 
consent degree." Christina A., 315 F.3d at 993. The First 
Circuit, by contrast, has interpreted Buckhannon more 
broadly and focused on the "materiality of a judicial 
outcome" and "whether the result is purely procedural or 
whether it actually accomplishes something substantive 
for the winning party." Me. Sch. Admin. Dist. No. 35 v. 
Mr. & Mrs. R., 321 F.3d 9, 17 (1st  [*452]  Cir. 2003) 
(citations omitted). The First Circuit decision also ob-
served that when interlocutory orders confer substantive 
relief they have often "been viewed as sufficient to carry 
the weight of a fee award." Id. at 15.  

We agree with the First Circuit that  [**19]  Buck-
hannon does not limit fee awards to enforceable judg-
ments on the merits or to consent decrees. While these 
orders were cited by the Court as examples of the types 
of actions that would convey the judicial imprimatur 
necessary to a fee award, broader language in Buckhan-
non indicates that these examples are not an exclusive 
list. Rather, as noted, Buckhannon states that status as a 
prevailing party is conferred whenever there is a "court 
ordered 'change [in] the legal relationship between [the 

plaintiff] and the defendant'" or a "'material alteration of 
the legal relationship of the parties.'" 532 U.S. at 604 
(quoting Garland, 489 U.S. at 792 (alterations in Buck-
hannon)). This language clearly encompasses a broader 
range of outcomes than the examples given and is con-
sistent with how we have previously interpreted Buck-
hannon. See N.Y. State Fed'n of Taxi Drivers, Inc. v. 
Westchester County Taxi & Limousine Comm'n, 272 
F.3d 154, 158 (2d Cir. 2001) (per curiam) ("The essence 
of being a prevailing party is achieving a material altera-
tion of the legal relationship of the parties that is judi-
cially sanctioned.") [**20]  (internal quotation marks 
and citation omitted). 4 Accordingly, we conclude that 
appellee attained prevailing party status under Buckhan-
non when it obtained the court order requiring appellants 
to prepare a SEIS under threat of further injunctive relief. 
The SEIS was both judicially sanctioned and effectuated 
a substantive, material alteration in the legal relationship 
of the parties. 
 

4   We are not persuaded by appellants' argu-
ments regarding our recent decision in Union of 
Needletrades, Indus. & Textile Emples. v. INS, 
336 F.3d 200. In UNITE, plaintiffs obtained the 
voluntary cooperation of the INS in response to a 
FOIA request. We held that such voluntary coop-
eration did not entitle UNITE to prevailing party 
status because it had "failed to secure either a 
judgment on the merits, or a court-ordered con-
sent decree." Id. at 206. Appellants contend that 
UNITE precludes appellee from attaining pre-
vailing party status because it obtained neither of 
these two specified outcomes. However, we do 
not read UNITE to require a full judgment on the 
merits (or a court-ordered consent decree) to enti-
tle a party to counsel fees. The quoted passage 
appeared in a section of the UNITE opinion 
where we were contrasting the voluntary nature 
of the relief obtained by the plaintiffs with what 
were the two most likely outcomes had plaintiffs 
continued to litigate their dispute. Moreover, the 
sentence just prior to the quoted passage men-
tions not only a consent decree but also the fact 
that UNITE never "requested that the district 
court . . . endorse, or retain jurisdiction over, a 
settlement agreement" as justifying the denial of 
prevailing party status. Id. Finally, UNITE fa-
vorably quoted New York State Federation of 
Taxi Drivers for the proposition that a plaintiff 
need only effectuate a "'judicially sanctioned 
change in the legal relationship of the parties'" to 
become a prevailing party. Id. at 207 (quoting 
N.Y. State Fed'n of Taxi Drivers, 272 F.3d at 
158-59). This language is broad enough to en-
compass some court-ordered outcomes that are 
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neither judgments on the merits nor consent de-
crees. 

 [**21]  b) Relief under the NHPA or the NEPA  

Having determined that the court-ordered SEIS 
made appellee a prevailing party, we turn next to wheth-
er the SEIS is judicially sanctioned relief under the 
NHPA or the NEPA. As noted, see supra note 1, the dis-
tinction is important because the NHPA contains a more 
liberal fee-shifting provision than the EAJA, which gov-
erns under the NEPA. Appellants contend that, while 
appellee is a prevailing party, it prevailed only under the 
NEPA because a SEIS is NEPA-based relief. Appellee 
counters that the substance of  [*453]  the SEIS con-
cerned NHPA subject matter. The district court agreed 
with appellee, observing that appellants' argument "ele-
vate[s] form over substance." Preservation Coalition, No. 
99-CV-745S, slip op. at 8 (W.D.N.Y. June 13, 2001) 
(Decision and Order). However, the NHPA/NEPA dis-
tinction is statutory and cannot be summarily dismissed 
without more. But there is more because, for the reasons 
discussed below, NHPA regulations in effect during the 
relevant time period render appellee a prevailing party 
under the NHPA as well as the NEPA.  

Approximately two months after discovery of the 
Commercial Slip Wall and two months [**22]  prior to 
the conclusion of the consultation process between the 
ESDC and SHPO, the Advisory Council on Historic 
Preservation 5 issued new NHPA regulations that for-
mally integrated NEPA procedures into the NHPA pro-
cess. See 36 C.F.R. § 800.8 (effective June 17, 1999) 
(permitting agencies to meet their Section 106 NHPA 
requirements with steps taken to meet their NEPA re-
quirements); see also 64 Fed. Reg. 27044, 27060 (May 
18, 1999) ("Use of NEPA compliance to meet Section 
106 requirements authorized. Agencies are authorized to 
use the preparation of Environmental Impact Statements 
and Environmental Assessments under the National En-
vironmental Policy Act to meet section 106 needs in lieu 
of following the specified Council process. This is ex-
pected to be a major opportunity for agencies with 
well-developed NEPA processes to simplify concurrent 
reviews, reduce costs to applicants and avoid redundant 
paperwork."). Under the current regulations, therefore, 
an agency may fulfill its NHPA obligations by either 
following the old, non-integrated Section 106 process, 
see 36 C.F.R. §§ 800.3-800.6, or through the new [**23]  
integrated NEPA/NHPA process, see 36 C.F.R. § 800.8. 
 

5   The Advisory Council is an independent fed-
eral agency created by the NHPA. 16 U.S.C. § 
470i. The NHPA authorizes the Advisory Council 
to "promulgate such rules and regulations as it 
deems necessary to govern the implementation of 
section 106." 16 U.S.C. § 470s. 

Consistent with the integration of NHPA and NEPA 
procedures, the regulations explicitly call for production 
of "supplemental environmental documents" in circum-
stances where an agency undertaking is modified fol-
lowing a final agency action: 6 
  

   Modification of the undertaking. If the 
undertaking is modified after approval of 
the FONSI 7 or the ROD in a manner that 
changes the undertaking or alters its ef-
fects on historic properties . . . the agency 
official shall notify the Council and all 
consulting parties that supplemental en-
vironmental documents will be prepared 
in compliance with NEPA or that the 
procedures [**24]  in §§ 800.3 through 
800.6 will be followed as necessary. 

 
  
36 C.F.R. § 800.8(c)(5) (effective June 17, 1999). 
 

6   In this case, the final agency action occurred 
in February, 1999 with the issuance of the FEIS. 
The ROD -- the final document in the administra-
tive process -- was issued on June 22, 1999. 
7   A FONSI is frequently included in a FEIS. 

Because neither party had addressed the new regula-
tions in their briefs, we requested that they submit letter 
briefs on the question of whether the new regulations 
made the court-ordered SEIS a form of NHPA relief. 
Appellee answered in the affirmative, while appellants 
raised a number of objections. First, appellants ques-
tioned whether the discovery of the Commercial Slip 
Wall was a "modification of undertaking" significant 
enough to trigger Section 800.8(c)(5), see Letter Brief for  
[*454]  Appellant FTA at 2 n.*, and whether the new 
regulations applied temporally, see Letter Brief for Ap-
pellants NFTA & ESDC at 1-2. In our view, discovery 
[**25]  of the Wall effected a "modification of the un-
dertaking" sufficient to trigger the regulation. As the 
district court described the event: 
  

   The FEIS does not discuss the discov-
ery of the Commercial Slip Wall, any of 
the information that [the archeologist] 
acquired from experts regarding feasibil-
ity of preserving the Slip Wall above 
ground, or the considerations that led 
SHPO and ESDC to decide that it is nec-
essary to bury the Wall. It is therefore 
impossible for this Court to make a rea-
soned decision, based on the FEIS and its 
exhibits, whether the Inner Harbor Project 
included all possible planning to mitigate 
harm to the Commercial Slip Wall. A 
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SEIS is therefore required to address this 
question . . . . The Stage III excavations 
also impact on the determination that 
[other structures around the Wall] are in-
eligible for inclusion in the National Reg-
ister. . . . The Stage III discoveries must 
be at least taken into account, since they 
arguably affect that determination "in a 
significant manner" and "to a significant 
extent" not considered in the FEIS. The 
SEIS, therefore, must also address this is-
sue. 

 
  
Preservation Coalition, 129 F. Supp. 2d at 571 [**26]  
(internal citation omitted).  

Appellants also contend that the new regulations do 
not apply because the FEIS and other related consulta-
tions were completed prior to June 17, 1999, and while 
appellants only had the option of complying with the 
NHPA under the old, non-integrated Section 106 pro-
cess. See Letter Brief for Appellants NFTA & ESDC, at 
2 ("[Appellants] did not elect and, indeed, could not have 
elected, to utilize the alternative process set forth in [the 
new] regulations, since that option was not available at 
the time the section 106 process was undertaken and 
completed for the Project here."). While it is true that the 
FEIS was completed in February, 1999, the subsequent 
discovery of the Commercial Slip Wall rendered it inad-
equate, resulting in consultations between the SHPO and 
ESDC that continued until August, 1999. Contrary to 
appellants' argument, the language of the new regulations 
does not foreclose relying on the new, integrated NHPA 
process once there has been a "modification of the un-
dertaking." A SEIS therefore was a viable option for 
remedying the inadequacies of the FEIS by the time the 
consultations between the SHPO and ESDC concluded in 
August, 1999.  

 [**27]  Appellants' remaining claims concern the 
power of the pertinent governmental bodies to integrate 
NEPA-based procedures into the NHPA. First, appellants 
contend that it was essentially illegal for the Advisory 
Council to issue regulations requiring an agency to pre-
pare a SEIS to meet its NHPA requirements. See Letter 
Brief for Appellant FTA at 3 ("Even if the regulations 
ever required any agency to prepare an SEIS or any other 
NEPA document, the Advisory Council has no authority 
to establish any such requirement."). We note in passing 
the anomaly of one federal agency asking us to invalidate 
a regulation of another federal agency -- a dispute that 
might have implications as to standing and the existence 
of a case or controversy. United States v. Nixon, 418 U.S. 
683, 692-97, 41 L. Ed. 2d 1039, 94 S. Ct. 3090 (1974) 
(discussing barriers to justiciability of disputes between 

two executive branch officers). In any event, the Advi-
sory Council's regulation is clearly a reasonable response 
to a situation involving the interplay of two federal stat-
utes. Barnhart v. Thomas, 157 L. Ed. 2d 333, 124 S. Ct. 
376, 382  [*455]  (2003) (stating that in determining 
whether agency action [**28]  is within agency's discre-
tion, the "proper Chevron inquiry is . . . whether, in light 
of the alternatives, the agency construction is reasonable" 
(referring to Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 81 L. Ed. 2d 694, 
104 S. Ct. 2778 (1984))).  

Second, appellants argue that the district court 
lacked the authority to order a SEIS because the decision 
to comply with the NHPA under the old, non-integrated 
Section 106 process or the new, integrated NHPA/NEPA 
process rests within the discretion of the relevant gov-
ernmental agency. While we would likely agree with 
appellants that a court might not be authorized prospec-
tively to order an agency to comply with the NHPA 
through one procedure rather than another, and that the 
language of Section 800.8(c)(5) leaves it to the agency to 
decide how to rectify the deficiencies in the FONSI or 
ROD when an undertaking is subsequently modified, a 
court nonetheless retains the authority to enforce regula-
tions when it finds that an agency has failed to meet its 
regulatory and statutory obligations under the NHPA. In 
this case, the district court was confronted with an inad-
equate FEIS that had failed to take [**29]  into consid-
eration significant changes in, and modifications to, the 
Project plan. Under such circumstances, a district court's 
ordering of a SEIS was appropriate in order to bring ap-
pellants into compliance with the NHPA.  

Although the SEIS was relief made available by the 
NEPA, it was also a form of NHPA relief under the June, 
1999 regulations. Accordingly, appellee is entitled to 
recover attorneys' fees and costs under the NHPA 
fee-shifting provisions for its expenses in obtaining the 
March 31, 2000 Order of the district court directing ap-
pellants to prepare the SEIS. See Preservation Coalition, 
129 F. Supp. 2d 538; 129 F. Supp. 2d 551. However, 
under Buckhannon, appellee is not entitled to recover 
expenses for activities after that date, because no 
court-ordered alteration of the parties' legal relationship 
resulted from those efforts. The district court's May 23, 
2000 order compelling discovery (and other rulings sub-
sequent to its March 31, 2000 SEIS order) resulted in the 
settlement and worked a procedural change between the 
parties rather than a material alteration of their legal rela-
tionship sufficient to warrant attorneys' fees.  [**30]  
See, e.g., Mr. & Mrs. R., 321 F.3d at 17 (focusing on the 
"materiality of a judicial outcome" and "whether the re-
sult is purely procedural or whether it actually accom-
plishes something substantive for the winning party.").  
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c) Liability of NFTA and ESDC  

NFTA and ESDC contend that, as state agencies, 
they cannot be liable for the attorneys' fees and costs at 
issue on this appeal. We agree. Non-federal agencies are 
not liable for violations of the NHPA. See W. Mohegan 
Tribe & Nation of N.Y. v. New York, 246 F.3d 230, 232 
(2d Cir. 2001) ("The law makes it clear that the viola-
tions of the NHPA can only be committed by a federal 
agency.") (citations omitted); Vieux Carre Prop. Owners, 
Residents & Assocs. Inc. v. Brown, 875 F.2d 453, 458 
(5th Cir. 1989) ("By its terms, only a federal agency can 
violate [the NHPA]"); Ely v. Velde, 451 F.2d 1130, 1139 
(4th Cir. 1971) (holding that the NHPA imposes no du-
ties upon state officials but only upon federal officials); 
Woonsocket Historical Soc'y v. City of Woonsocket, 120 
R.I. 259, 387 A.2d 530, 532 (R.I. 1978) (dismissing ac-
tion against state [**31]  officials under the NHPA be-
cause "the mandate [of the NHPA] is directed towards 
heads of federal agencies and departments, not toward 
state or municipal  [*456]  officers"); cf. Indep. Fed'n 
of Flight Attendants v. Zipes, 491 U.S. 754, 762-63, 105 
L. Ed. 2d 639, 109 S. Ct. 2732 (1989) (holding that 
where there is no finding of liability under a federal stat-
ute, there can be no award of attorneys' fees).  

While the district court implicitly conceded the 
NFTA and ESDC could not be liable under the NHPA, it 
nonetheless found the state agencies liable under the 
NEPA and Section 4(f) of the Transportation Act because 
appellee had asserted claims under these statutes. See 
Preservation Coalition, No. 99-CV-745S, slip op. at 9 
(W.D.N.Y. June 13, 2001) (Decision and Order). Even 
though appellee asserted claims under these other stat-
utes, the SEIS was ordered pursuant to the NHPA. The 
NFTA and ESDC, therefore, cannot be held liable for 
these NHPA-related fees and costs.  

CONCLUSION  

Appellee is entitled to attorneys' fees as costs asso-
ciated with obtaining the March 31, 2000 order compel-
ling the SEIS. Appellee is not, however, entitled to re-
cover fees as costs incurred with regard to the [**32]  
Stipulation and Order that settled the litigation between 
the parties or for any fees incurred for work subsequent 
to the court's March 31, 2000 order. Nor is appellee enti-
tled to recover fees and costs against the state agencies 
involved in this litigation. Accordingly, we vacate the 
award of fees against appellants NFTA and ESDC. We 
affirm the award against the FTS but remand for a recal-
culation consistent with this opinion.   
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   APPEAL from a judgment of the Superior Court of 
Sacramento County, No. 
34-2007-00002871-CU-WM-GDS, Lloyd G. Connelly, 
Judge. 
 
DISPOSITION:    Affirmed. 
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

The trial court denied petitions for writs of mandate 
challenging a city's approval of a subdivision project. 
Revisions to the project included transferring prehistoric 
Native American artifacts for preservation. The city pre-
pared a recirculated draft environmental impact report 
(RDEIR) to analyze the revised project. The locations 
and specific characteristics of the cultural resources were 
not described. After the RDEIR had been circulated and 
a public hearing held, the city provided additional infor-
mation briefly describing the characteristics of the cul-
tural resources, the project's effects on them, and planned 
mitigation measures. (Superior Court of Sacramento 
County, No. 34-2007-00002871-CU-WM-GDS, Lloyd 
G. Connelly, Judge.) 

The Court of Appeal affirmed, holding that the addi-
tional information did not require recirculation of the 
RDEIR (Pub. Resources Code, §§ 21092.1, 21166; Cal. 
Code Regs., tit. 14, § 15088.5, subds. (a), (b)) because 
the changes were not significant in light of disclosure 
restrictions pertaining to cultural resources (Gov. Code, § 
6254, subd. (r); Pub. Resources Code, §§ 5097.9, 

5097.993; Cal. Code Regs., tit. 14, § 15120, subd. (d)). 
Growth-inducing impacts were adequately discussed 
(Pub. Resources Code, § 21100, subd. (b)(5)). Mitigation 
measures for oak trees, birds, and aesthetic impact were 
sufficient. Traffic and water supplies were sufficiently 
analyzed. (Opinion by Nicholson, Acting P. J., with Hull 
and Robie, JJ., concurring.) [*201]   
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEADNOTES  
 
(1) Pollution and Conservation Laws § 2.3--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency--Description of 
Environmental Setting.--Cal. Code Regs., tit. 14, § 
15151, requires an environmental impact report (EIR) to 
be prepared with a sufficient degree of analysis to pro-
vide decisionmakers with information which enables 
them to make a decision which intelligently takes ac-
count of environmental consequences. The sufficiency of 
an EIR is to be reviewed in the light of what is reasona-
bly feasible. The courts look not for perfection but for 
adequacy, completeness, and a good faith effort at full 
disclosure. If the description of the environmental setting 
of the project site and surrounding area is inaccurate, 
incomplete or misleading, the EIR does not comply with 
the California Environmental Quality Act (Pub. Re-
sources Code, § 21000 et seq.). Without accurate and 
complete information pertaining to the setting of the 
project and surrounding uses, it cannot be found that the 
EIR adequately investigated and discussed the environ-
mental impacts of the development project. 
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(2) Pollution and Conservation Laws § 2.3--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency--Nondisclosure of 
Historic Resource Information.--Exclusion under the 
California Environmental Quality Act (CEQA) (Pub. 
Resources Code, § 21000 et seq.) of archaeological site 
information from an environmental impact report reflects 
California's strong policy in protecting Native American 
artifacts. A city or county prior to amending a general 
plan must consult with affected Native American tribes 
to preserve or mitigate impacts to Native American arti-
facts that are located within the city or county's jurisdic-
tion (Gov. Code, § 65352.3, subd. (a)(1)). As part of that 
process, the city or county must, consistent with Tribal 
Consultation Guidelines developed by the Governor's 
Office of Planning and Research, protect the confidenti-
ality of information concerning the specific identity, lo-
cation, character, and use of those places, features, and 
objects (§ 65352.3, subd. (b)). The Tribal Consultation 
Guidelines, in turn, counsel local governments to avoid 
including any specific cultural place information within 
CEQA documents or staff reports which are required to 
be available at a public hearing. In such cases, confiden-
tial cultural resource inventories or reports generated for 
environmental documents should be maintained under 
separate cover and shall not be available to the public 
(Governor's Office of Planning and Research, Cal. Tribal 
Consultation Guidelines, General Plan Guidelines (Nov. 
14, 2005 supp.) p. 27). [*202]  
 
(3) Pollution and Conservation Laws § 2.3--California 
Environmental Quality Act--Environmental Impact 
Reports--Recirculation.--Once a draft environmental 
impact report (EIR) has been circulated for public re-
view, the California Environmental Quality Act (Pub. 
Resources Code, § 21000 et seq.) does not require any 
additional public review of the document before the lead 
agency may certify the EIR except in circumstances re-
quiring recirculation. A lead agency must recirculate an 
EIR when significant new information is added to an EIR 
after the draft EIR has been circulated for public review 
(Pub. Resources Code, § 21092.1; Cal. Code Regs., tit. 
14, § 15088.5, subd. (a)). 
 
(4) Pollution and Conservation Laws § 2.3--California 
Environmental Quality Act--Environmental Impact 
Reports--Recirculation.--Significant new information 
in an environmental impact report (EIR) includes a dis-
closure that (1) a new significant environmental impact 
would result from the project or a new mitigation meas-
ure; (2) a substantial increase in the severity of an envi-
ronmental impact would result unless mitigation 
measures are adopted; (3) a feasible alternative or miti-
gation measure considerably different from others pre-
viously analyzed would clearly lessen the project's sig-

nificant impacts but the project's proponents decline to 
adopt it; or (4) the draft EIR was so fundamentally and 
basically inadequate and conclusory in nature that 
meaningful public review and comment were precluded 
(Cal. Code Regs., tit. 14, § 15088.5, subd. (a)). 
 
(5) Pollution and Conservation Laws § 2.3--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency--Nondisclosure of 
Historic Resource Information.--A city and the trial 
court determined that an analysis of cultural resources in 
a recirculated draft environmental impact report 
(RDEIR) was not deficient by reason of its nondisclosure 
of information regarding the resources. Substantial evi-
dence supported that determination. Because the RDEIR 
did not qualify for recirculation, and the entire environ-
mental impact report satisfied the disclosure require-
ments of the California Environmental Quality Act 
(CEQA) (Pub. Resources Code, § 21000 et seq.) for cul-
tural resources, the demands of CEQA were satisfied. 

[Manaster & Selmi, Cal. Environmental Law & 
Land Use Practice (2011) ch. 22, § 22.03; Cal. Forms of 
Pleading and Practice (2011) ch. 418, Pollution and 
Environmental Matters, § 418.36; 12 Witkin, Summary 
of Cal. Law (10th ed. 2005) Real Property, § 841; 8 
Witkin, Summary of Cal. Law (10th ed. 2005) Constitu-
tional Law, § 1014.] 
 
(6) Pollution and Conservation Laws § 2.6--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency--Future Im-
pact--Housing and Growth.--An environmental impact  
[*203]  report is not required to make a detailed analysis 
of the impacts of a project on housing and growth. Only 
a general analysis of projected growth is required. The 
detail required in any particular case necessarily depends 
on a multitude of factors, including, but not limited to, 
the nature of the project, the directness or indirectness of 
the contemplated impact and the ability to forecast the 
actual effects the project will have on the physical envi-
ronment. In addition, it is relevant, although by no means 
determinative, that future effects will themselves require 
analysis under the California Environmental Quality Act 
(Pub. Resources Code, § 21000 et seq.). 
 
(7) Pollution and Conservation Laws § 2.3--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency.--An environmental 
impact report, when looked at as a whole, must provide a 
reasonable, good faith disclosure and analysis of the 
project's environmental impacts. 
 
(8) Pollution and Conservation Laws § 2.5--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency--Mitigation 
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Measures.--The California Environmental Quality Act 
(Pub. Resources Code, § 21000 et seq.) requires an en-
vironmental impact report (EIR) to describe feasible 
mitigation measures which could minimize significant 
adverse impacts (Cal. Code Regs., tit. 14, § 15126.4, 
subd. (a)(1)). Measures must be provided for each sig-
nificant environmental impact identified in the EIR (§ 
15126.4, subd. (a)(1)(A)). 
 
(9) Pollution and Conservation Laws § 2.5--California 
Environmental Quality Act--Environmental Impact 
Reports--Contents and Sufficiency--Mitigation 
Measures--Deferral.--Impermissible deferral of mitiga-
tion measures occurs when an environmental impact 
report (EIR) puts off analysis or orders a report without 
either setting standards or demonstrating how the impact 
can be mitigated in the manner described in the EIR. 
 
(10) Pollution and Conservation Laws § 
2.5--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Mitigation Measures.--A condition re-
quiring compliance with environmental regulations is a 
common and reasonable mitigating measure. 
 
(11) Pollution and Conservation Laws § 
2.5--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Mitigation Measures--Deferral.--Courts 
have approved deferring the formulation of the details of 
a mitigation measure where another regulatory agency 
will issue a permit for the project and is expected to im-
pose  [*204]  mitigation requirements independent of 
the California Environmental Quality Act (Pub. Re-
sources Code, § 21000 et seq.) process so long as the 
environmental impact report includes performance crite-
ria and the lead agency has committed itself to mitiga-
tion. 
 
(12) Zoning and Planning § 6--General 
Plan--Operation and Effect--Conformity of Pro-
ject.--A project is consistent with the general plan if, 
considering all its aspects, it will further the objectives 
and policies of the general plan and not obstruct their 
attainment. A given project need not be in perfect con-
formity with each and every general plan policy. To be 
consistent, a subdivision development must be compati-
ble with the objectives, policies, general land uses and 
programs specified in the general plan. 
 
(13) Pollution and Conservation Laws § 
2.3--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Aesthetic Impacts.--Aesthetic issues are 
properly studied in an environmental impact report (EIR) 

to assess the impacts of a project (Pub. Resources Code, 
§ 21100, subd. (d)). However, a lead agency has the dis-
cretion to determine whether to classify an impact de-
scribed in an EIR as significant, depending on the nature 
of the area affected (Cal. Code Regs., tit. 14, § 15064, 
subd. (b)). In exercising its discretion, a lead agency 
must necessarily make a policy decision in distinguishing 
between substantial and insubstantial adverse environ-
mental impacts based, in part, on the setting. Where the 
agency determines that a project impact is insignificant, 
an EIR need only contain a brief statement addressing 
the reasons for that conclusion (Cal. Code Regs., tit. 14, 
§ 15128). The possibility of significant adverse envi-
ronmental impact is not raised simply because of indi-
vidualized complaints regarding the aesthetic merit of a 
project. Under the California Environmental Quality Act 
(Pub. Resources Code, § 21000 et seq.), the question is 
whether a project will affect the environment of persons 
in general, not whether a project will affect particular 
persons. 
 
(14) Pollution and Conservation Laws § 
2.5--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Mitigation 
Measures--Feasibility.--Environmental impact reports 
(EIR's) are to identify feasible mitigation measures for 
each significant impact (Cal. Code Regs., tit. 14, §§ 
15121, subd. (a), 15126.4, subd. (a)). Although an EIR 
must identify proposed mitigation measures for adverse 
effects of the project, the California Environmental 
Quality Act (Pub. Resources Code, § 21000 et seq.) does 
not require analysis of every imaginable alternative or 
mitigation measure; its concern is with feasible means of 
reducing environmental effects. An EIR need not identi-
fy and discuss mitigation measures that are infeasible. 
[*205]  
 
(15) Pollution and Conservation Laws § 
2.5--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Mitigation 
Measures--Feasibility.--Nothing in the California Envi-
ronmental Quality Act (Pub. Resources Code, § 21000 et 
seq.) requires an environmental impact report (EIR) to 
explain why certain mitigation measures are infeasible. 
Rather, the statute directs agencies to propose feasible 
mitigation measures in an EIR. 
 
(16) Pollution and Conservation Laws § 
2.3--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Additional Studies.--The California Envi-
ronmental Quality Act (Pub. Resources Code, § 21000 et 
seq.) does not require a lead agency to conduct every 
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recommended test and perform all recommended re-
search to evaluate the impacts of a proposed project. The 
fact that additional studies might be helpful does not 
mean that they are required. 
 
(17) Pollution and Conservation Laws § 
2.6--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Future Impact--Water Supplies.--The 
California Supreme Court has established four principles 
that govern an analysis of water supply impacts in an 
environmental impact report (EIR). First, decision mak-
ers must, under the law, be presented with sufficient facts 
to evaluate the pros and cons of supplying the amount of 
water that a project will need. Second, an EIR evaluating 
a planned land use project must assume that all phases of 
the project will eventually be built and will need water, 
and must analyze, to the extent reasonably possible, the 
impacts of providing water to the entire proposed project. 
Third, the future water supplies identified and analyzed 
must bear a likelihood of actually proving available; 
speculative sources and unrealistic allocations (paper 
water) are insufficient bases for decisionmaking under 
the California Environmental Quality Act (CEQA) (Pub. 
Resources Code, § 21000 et seq.). An EIR for a land use 
project must address the impacts of likely future water 
sources, and the EIR's discussion must include a rea-
soned analysis of the circumstances affecting the likeli-
hood of the water's availability. Fourth, where, despite a 
full discussion, it is impossible to confidently determine 
that anticipated future water sources will be available, 
CEQA requires some discussion of possible replacement 
sources or alternatives to use of the anticipated water, 
and of the environmental consequences of those contin-
gencies. 
 
(18) Pollution and Conservation Laws § 
2.6--California Environmental Quality 
Act--Environmental Impact Reports--Contents and 
Sufficiency--Future Impact--Water Supplies.--Taken 
together, Wat. Code, §§ 10910-10912, and Gov. Code, § 
66473.7, demand that water supplies  [*206]  must be 
identified with more specificity at each step as land use 
planning and water supply planning move forward from 
general phases to more specific phases. The plans and 
estimates that § 10910 mandates for future water sup-
plies at the time of any approval subject to the California 
Environmental Quality Act (CEQA) (Pub. Resources 
Code, § 21000 et seq.) must, under § 66473.7, be re-
placed by firm assurances at the subdivision map ap-
proval stage. To pass muster under CEQA, the future 
water supplies identified and analyzed must bear a like-
lihood of actually proving available. 
 

COUNSEL: Kenyon Yeates, Charity Kenyon, Bill 
Yeates and Christina Morkner Brown for Plaintiffs and 
Appellants Clover Valley Foundation and Sierra Club. 
 
Law Offices of Donald B. Mooney and Donald B. 
Mooney for Plaintiff and Appellant Town of Loomis. 
 
Russell A. Hildebrand, City Attorney, for Defendants 
and Respondents.  
 
Jarvis, Fay, Doporto & Gibson and Rick W. Jarvis for 
Real Parties in Interest and Respondents. 
 
JUDGES: Opinion by Nicholson, Acting P. J., with Hull 
and Robie, JJ., concurring. 
 
OPINION BY: Nicholson 
 
OPINION 

 [**738]  NICHOLSON, Acting P. J.-- 
 
INTRODUCTION  

This is a case where CEQA worked.1 The City of 
Rocklin (the City) in 2007  [**739]  approved a resi-
dential development project for an undeveloped area of 
the City known as Clover Valley. The approval culmi-
nated more than 10 years of planning and environmental 
review for the site's development. Since 1981, zoning 
authorized nearly 1,000 homes for the site. The site's 
owners applied to develop a project for that size in 1991, 
and environmental review began in earnest in 1995. As a 
result of environmental concerns analyzed since then, the 
approved project is roughly half the size it could have 
been.  [***2] The amount of open space has increased 
by a factor of five. The project owners have already paid 
millions of dollars to the City to construct needed  
[*207]  infrastructure. The approved project has been 
redesigned to protect numerous environmental resources 
on the site, particularly prehistoric Native American ar-
tifacts. 
 

1   CEQA is the acronym for the California En-
vironmental Quality Act (Pub. Resources Code, § 
21000 et seq.). 

Plaintiffs Clover Valley Foundation, the Sierra Club, 
and the Town of Loomis, however, claim the City has 
still failed to conduct legally sufficient environmental 
review. They filed separate petitions for writs of mandate 
challenging the City's project approval, claiming the City 
failed to comply with CEQA and the state Planning and 
Zoning Law (Gov. Code, § 65000 et seq.). 

The trial court denied their petitions, and plaintiffs 
now appeal those judgments. Plaintiffs argue the City 
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abused its discretion in violation of CEQA by certifying 
an environmental impact report (EIR) they assert failed 
on many fronts. It allegedly failed to describe the sites' 
cultural resources, consider a sewer pipeline's 
growth-inducing effects, consider all oak trees that will 
be removed, protect  [***3] a listed species, analyze 
view and traffic impacts, and document an adequate wa-
ter supply. Plaintiffs also claim the project, by including 
road construction within a 50-foot buffer zone, is not 
consistent with the City's general plan. 

We disagree with each of plaintiffs' claims and af-
firm the trial court's judgments. The EIR complies with 
all of CEQA's procedural demands, and its factual con-
clusions are supported by substantial evidence. All of the 
impacts raised by plaintiffs were sufficiently described 
and adequately mitigated in the EIR. In addition, the City 
did not abuse its discretion in concluding the project was 
consistent with the City's general plan. 
 
FACTS  

The project at issue, commonly called the Clover 
Valley Project, is a residential subdivision proposed for 
the northern end of Clover Valley, a small, narrow valley 
located in the City's northeast corner. Presently, this part 
of Clover Valley is undeveloped. Clover Valley Creek 
runs through the site from north to south. The area in-
cludes grasslands, wooded hillsides, oak woodlands, 
historic rock walls, and prehistoric cultural and archaeo-
logical resources. 

As approved by the City, the 622-acre project will 
create 558 homes,  [***4] a 5.3-acre neighborhood park, 
a 5-acre commercial site, a 1-acre site for a future fire 
station, and related infrastructure and streets. One of 
those streets would be a new road named Valley View 
Parkway, a road that had earlier been specified in the 
City's general plan. The project would preserve 366 acres 
of open space. [*208]  

Planning for developing Clover Valley began years 
ago. Since at least 1981, the site has been zoned for resi-
dential development of as many as 974 homes. In 1991, 
the owners of the site applied to develop 974 homes with 
only 69.8 acres of open space, and for annexation of the 
site into the City. In 1995, the City circulated a draft EIR 
for this project. The City prepared a final EIR in 1996, 
and certified it in 1997. This EIR was not challenged. 

 [**740]  Based upon this EIR, the site was an-
nexed by the City, and the City approved general plan 
and zoning amendments along with a development 
agreement to allow the proposed project to proceed. The 
development agreement, approved in late 1997 and ef-
fective January 9, 1998, required the owners to pay $1.5 
million to the City for a public recreation facility, which 
the owners did. The development agreement's initial term 

was 10 years,  [***5] but the term would automatically 
be extended for the period of time any litigation chal-
lenging any later project approval was pending. 

In 2000, the current owners, real parties in interest, 
submitted an application to begin subdividing the project 
site into 47 large lots, and the ultimate subdivision of 
those lots into as many as 933 lots. The City in 2002 
circulated a draft EIR for this proposal, which tiered 
from the earlier annexation EIR certified in 1997. 

During the review of this proposal, real parties in 
interest repeatedly agreed to reduce the size of the pro-
ject. In October 2003, they reduced the number of homes 
to 753. In April 2004, they reduced the number to 710 
homes. In August 2004, they reduced the number to 689 
homes. They ultimately reduced the number to the 558 
ultimately approved by the City. As part of this revision, 
real parties in interest agreed to increase the amount of 
open space from 69.9 acres to 366 acres, and to reduce 
Valley View Parkway from a four-lane road to two lanes. 

As part of the revised project, the City and real par-
ties in interest negotiated an amendment to the 1997 de-
velopment agreement. This amendment extended the 
agreement's term by 10 years,  [***6] limited the num-
ber of homes that could be built to 558, required real 
parties in interest to pay the City $1 million towards con-
struction of a new fire station, and committed real parties 
in interest to transfer certain cultural sites on the land to 
the United Auburn Indian Community for preservation. 

The revised project necessitated general plan and 
zoning amendments to account for the reduced acreage 
and number of housing units, the increased acreage of 
open space, and the other project revisions. Rather than 
use the 2002 draft EIR for the revised and reduced pro-
ject, City staff determined to prepare a new draft EIR to 
analyze the revised project. This draft EIR,  [*209]  
referred to as the recirculated draft EIR (RDEIR), was 
publicly circulated during the first quarter of 2006. 

The RDEIR generated 196 comment letters and 74 
sets of oral comments. It took the City 15 months, until 
June 2007, to prepare responses to all of the comments 
and to release the final EIR (FEIR). 

The June 2007 FEIR included 49 pages of "Master 
Responses" addressing the primary comments that had 
been raised. The FEIR also included revisions to the 
RDEIR text and a mitigation monitoring plan. 

Members of the public submitted additional  [***7] 
comments to the FEIR. As a result, although not required 
by CEQA, City staff prepared "Responses to Additional 
Public Comments" (Additional Responses), dated August 
20, 2007. The Additional Responses stated they were 
intended to be incorporated into the FEIR and were to be 
read together with the Master Responses. 
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Prior to the release of the Additional Responses, the 
City's planning commission on July 30 and 31, 2007, 
held a public hearing and unanimously recommended 
that the city council certify the EIR and approve the pro-
ject. 

On August 27 and 28, 2007, the city council held a 
public hearing on the project. At the close of the hearing, 
the city council certified the EIR (which included  
[**741]  the RDEIR, the FEIR and its Master Respons-
es, and the Additional Responses), adopted CEQA find-
ings, and unanimously approved the project, the neces-
sary general plan and zoning code amendments and sub-
division maps, and the negotiated amendment to the de-
velopment agreement. 

Plaintiffs Clover Valley Foundation and the Sierra 
Club (collectively, the Foundation), and plaintiff Town 
of Loomis (Loomis) filed separate petitions for writs of 
mandate challenging the City's approval of the EIR and 
the project. The  [***8] parties agreed to consolidate the 
two petitions and to change venue to Sacramento County 
Superior Court. 

On February 6, 2009, the trial court issued a ruling 
denying the consolidated petitions. On February 27, 
2009, the court entered judgment in favor of the City and 
real parties in interest. 

The Foundation and Loomis appeal from the trial 
court's judgment. 

The Foundation alleges the City violated CEQA by 
failing to: 

1. include in the EIR identifying and descriptive in-
formation of cultural resources on the project site; [*210]  

2. consider a proposed sewer pipeline's 
growth-inducing impacts; 

3. evaluate and mitigate for all of the oak trees that 
will be removed for the project; and 

4. adopt legally enforceable mitigation measures to 
protect the California black rail, a bird species listed as 
threatened under the California Endangered Species Act 
(Fish & G. Code, § 2050 et seq.). 

The Foundation also claims the City violated the 
state Planning and Zoning Law (Gov. Code, § 65000 et 
seq.) by approving a development project that allegedly 
was inconsistent with the City's general plan, specifically 
the general plan's policy prohibiting development within 
50 feet of streambanks. 

Loomis alleges the City violated  [***9] CEQA by 
failing to: 

1. adequately analyze the project's impacts on views 
from Loomis or to discuss possible mitigation measures 
to avoid or reduce those visual impacts; 

2. adequately analyze the project's impacts to trans-
portation and circulation; and 

3. identify a legally adequate long-term water supply 
for the project. 

We address each contention below, providing more 
detailed factual information relevant to each argument. 
 
DISCUSSION  
 
I  
 
CEQA Standard of Review  

Before addressing the parties' arguments, we review 
the standard of review we are to apply in a CEQA ap-
peal. Our Supreme Court recently explained the standard 
of review as follows: 

"In reviewing an agency's compliance with CEQA in 
the course of its legislative or quasi-legislative actions, 
the courts' inquiry 'shall extend only to whether there 
was a prejudicial abuse of discretion.' (Pub. Resources 
Code, § 21168.5.) Such an abuse is established 'if the 
agency has not proceeded in a manner required by law or 
if the determination or decision is not supported by sub-
stantial evidence.' (§ 21168.5; see Western States Petro-
leum Assn. v. Superior Court [(1995)] 9 Cal.4th [559,] 
568 [38 Cal. Rptr. 2d 139, 888 P.2d  [*211]  1268]; 
Laurel Heights Improvement Assn. v. Regents of Univer-
sity of California (1988) 47 Cal.3d 376, 392-393 [253 
Cal.Rptr. 426, 764 P.2d 278]  [***10] (Laurel Heights 
I).) 

"An appellate court's review of the administrative 
record for legal error and substantial  [**742]  evidence 
in a CEQA case, as in other mandamus cases, is the same 
as the trial court's: The appellate court reviews the agen-
cy's action, not the trial court's decision; in that sense 
appellate judicial review under CEQA is de novo. [Cita-
tions.] We therefore resolve the substantive CEQA issues 
... by independently determining whether the administra-
tive record demonstrates any legal error by the [City] and 
whether it contains substantial evidence to support the 
[City's] factual determinations." (Vineyard Area Citizens 
for Responsible Growth, Inc. v. City of Rancho Cordova 
(2007) 40 Cal.4th 412, 426-427 [53 Cal. Rptr. 3d 821, 
150 P.3d 709], fns. omitted (Vineyard Area Citizens).) 

"[A]n agency may abuse its discretion under CEQA 
either by failing to proceed in the manner CEQA pro-
vides or by reaching factual conclusions unsupported by 
substantial evidence. ([Pub. Resources Code,] § 
21168.5.) Judicial review of these two types of error dif-
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fers significantly: While we determine de novo whether 
the agency has employed the correct procedures, 'scru-
pulously enforc[ing] all legislatively mandated CEQA 
requirements' (Citizens of Goleta Valley v. Board of Su-
pervisors (1990) 52 Cal.3d 553, 564 [276 Cal. Rptr. 410, 
801 P.2d 1161]),  [***11] we accord greater deference 
to the agency's substantive factual conclusions. In re-
viewing for substantial evidence, the reviewing court 
'may not set aside an agency's approval of an EIR on the 
ground that an opposite conclusion would have been 
equally or more reasonable,' for, on factual questions, our 
task 'is not to weigh conflicting evidence and determine 
who has the better argument.' (Laurel Heights I, supra, 
47 Cal.3d at p. 393.) 

"In evaluating an EIR for CEQA compliance, then, a 
reviewing court must adjust its scrutiny to the nature of 
the alleged defect, depending on whether the claim is 
predominantly one of improper procedure or a dispute 
over the facts. For example, where an agency failed to 
require an applicant to provide certain information man-
dated by CEQA and to include that information in its 
environmental analysis, we held the agency 'failed to 
proceed in the manner prescribed by CEQA.' (Sierra 
Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 
1236 [32 Cal. Rptr. 2d 19, 876 P.2d 505]; see also San-
tiago County Water Dist. v. County of Orange [(1981)] 
118 Cal.App.3d [818,] 829 [173 Cal. Rptr. 602] [EIR 
legally inadequate because of lack of water supply and 
facilities analysis].) In contrast, in a factual dispute over 
'whether  [***12] adverse effects have been mitigated or 
could be better mitigated' (Laurel Heights I, supra, 47 
Cal.3d at p. 393), the agency's conclusion would be re-
viewed only for  [*212]  substantial evidence. Thus, in 
Laurel Heights I, we rejected as a matter of law the 
agency's contention that the EIR did not need to evaluate 
the impacts of the project's foreseeable future uses be-
cause there had not yet been a formal decision on those 
uses (id. at pp. 393-399), but upheld as supported by 
substantial evidence the agency's finding that the project 
impacts described in the EIR were adequately mitigated 
(id. at pp. 407-408)." (Vineyard Area Citizens, supra, 40 
Cal.4th at p. 435.) 

We proceed to apply these standards to plaintiffs' 
CEQA allegations. 
 
II  
 
The Foundation's Appeal  
 
A. Description of cultural resources  

The Foundation claims the EIR failed to properly 
describe the cultural resources existing on the site and, in 
particular, eight cultural sites that, despite project rede-
signs,  [**743]  are in harm's way. It asserts the EIR 

failed to provide an adequate description of the existing 
cultural resources and failed to identify any mitigation 
measures to remedy impacts to the resources. It also 
faults the City for not providing  [***13] detailed in-
formation about the sites to the State Historic Preserva-
tion Officer upon the latter's request. 

The Foundation acknowledges the City provided in-
formation and proposed mitigation measures regarding 
the eight affected cultural sites in the City's Additional 
Responses, but it claims this information came too late. 
CEQA, the Foundation argues, required this information 
to be included in the publicly circulated RDEIR, and the 
City allegedly abused its discretion by failing to comply 
with this directive. 

We disagree with the Foundation's argument. The 
City's description of the existing cultural resources in all 
of the documents that comprise the EIR satisfied CEQA's 
requirement to make a good faith effort at describing the 
existing conditions, particularly in light of conflicting 
requirements that prohibited the City from disclosing 
detailed information about the location and type of cul-
tural resources on the site. 

CEQA, federal law, and other state laws uniformly 
require the City to protect the confidentiality of Native 
American cultural resources to preserve them from harm. 
The Foundation's argument, purportedly in the guise of 
protecting the environment, actually would defeat  
[***14] the confidentiality and expose the resources to 
possible destruction. This would turn CEQA on its head. 
[*213]  
 
1. Additional background information  
 
a. RDEIR's description and analysis of cultural sites and 
proposed mitigation measures  

The RDEIR begins its analysis of the project's im-
pacts on cultural resources by providing a 20-page over-
view of the prehistoric and historic settlement of the Si-
erra Nevada and the Central Valley, and the archeologi-
cal and ethnographic studies that have documented that 
settlement. The discussion emphasizes studies that were 
performed in areas near the project site. Prehistoric Na-
tive American sites and artifacts have been found and are 
well documented in areas around Rocklin, Newcastle, 
and Auburn. The discussion also relates the history of the 
area since Americans of European descent arrived in the 
1800's. 

Regarding the project site, the RDEIR states record 
searches and field surveys resulted in locating 34 prehis-
toric period resources and one historic period resource 
within the project site. Test excavations at some of these 
sites encountered Native American remains. 
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The RDEIR noted that in 2002, the United States 
Army Corps of Engineers and the State Historic  
[***15] Preservation Officer (SHPO) determined these 
resources formed an archaeological district eligible for 
listing on the National Register of Historic Places under 
the National Historic Preservation Act (16 U.S.C. § 470 
et seq.) (NHPA). This determination was based on a 
study prepared by Peak & Associates referred to as a 
DOE, an acronym for "A Determination of Eligibility 
and Effect on Cultural Resources within the Clover Val-
ley Lakes Project Area." 

The RDEIR stated that because the Army Corps of 
Engineers and the SHPO had determined the proposed 
project could adversely affect the resources in this ar-
chaeological district, the Army Corps of Engineers had 
initiated a process under section 106 of the NHPA to de-
velop a management plan known as a historic properties 
management plan (HPMP) to mitigate the project's ad-
verse effects on the cultural resources. (The HPMP was  
[**744]  submitted to the Army Corps of Engineers and 
the SHPO for review and approval in July 2007.) 

The RDEIR identifies the resources located in the 
project site by a number on a chart, and for each resource 
it notes whether the resource contains bedrock mortars, a 
midden,2 circular-shaped depressions, human remains,  
[*214]  projectile points,  [***16] ground stone, lithic 
tools,3 and obsidian debitage.4 The RDEIR does not pro-
vide any further identification or description of the re-
sources, such as their location, size, or significance. It 
does not do so because that information is contained in 
the proposed HPMP, and that document is confidential 
and not available for public review in order to protect 
against vandalism and artifact collecting. 
 

2   A midden is a dunghill or refuse heap. (Mer-
riam-Webster's Collegiate Dict. (11th ed. 2003) p. 
786.) 
3   Lithic tools are tools made from stone. (Mer-
riam-Webster's Collegiate Dict., supra, at p. 727.) 
4   Debitage is waste material produced in mak-
ing prehistoric stone implements. (Oxford Dic-
tionaries 
<http://oxforddictionaries.com/definition/debitag
e> [as of July 8, 2011].) 

The RDEIR concluded the project could result in a 
potentially significant impact to these historic and cul-
tural resources. The RDEIR explained: "Although pro-
ject site design has been revised a number of times to 
avoid and protect resources, not all of the resources can 
be avoided through project design. A program of mitiga-
tion has been designed to satisfy the federal requirements 
for this undertaking in the Management  [***17] Plan 
[HPMP] that require[s] approval by the U.S. Army Corps 
of Engineers and the State Office of Historic Preserva-

tion. Due to the sensitive nature of information contained 
in the [HPMP], the HPMP is not available for public 
review. Implementation measures for the cultural re-
sources sites include installation of temporary construc-
tion fencing to avoid short-term impacts, as well as the 
use of monitors during construction to ensure that sites 
are not damaged or disturbed during construction. How-
ever, for some cultural sites, data recovery excavations 
may not occur prior to the initiation of construction; 
therefore, the proposed project would result in a poten-
tially significant impact." (Original boldface & italics.) 

To reduce this impact to a less-than-significant level, 
the RDEIR proposed a number of mitigation measures. 
Prior to receiving a grading permit, real parties in interest 
must hire an archaeologist who will assist in providing 
"cultural resource sensitivity training" to all construction 
personnel. Real parties in interest must monitor all 
earthmoving activities, and place construction fencing 
around cultural resource sites. 

Despite project redesigns, eight resource sites  
[***18] could not be protected. The RDEIR required 
"data recovery excavations" to occur at those sites, as 
detailed in the confidential HPMP. Project construction 
was not to commence until the Army Corps of Engineers 
accepted a preliminary report from the testing done at 
those sites. 

In addition, to protect against vandalism and artifact 
collecting resulting from additional people living near 
the resource sites, those sites identified in the HPMP to 
be preserved are to be permanently fenced prior to the 
issuance  [*215]  of a grading permit to minimize ac-
cess. Also, monitoring and checking of the sites will oc-
cur throughout each year. 

If during construction an archeological or historical 
resource is discovered, all work will immediately stop 
within 100 feet of the find until Native American repre-
sentatives  [**745]  and archaeologists can determine 
whether the resource qualifies for protection and mitiga-
tion measures can be recommended and implemented. If 
human remains are found, all work will be halted until 
the coroner makes final disposition of the remains. 
 
b. Comments to RDEIR analysis and City's response  

After it circulated the RDEIR for public comment, 
the City received numerous requests to disclose the loca-
tion  [***19] and character of the cultural resources. In 
the Master Responses included in the FEIR, the City 
explained its refusal to provide additional identifying 
information. It feared disclosure would result in vandal-
ism to the resources. It also claimed its refusal was con-
sistent with the NHPA, which required a federal agency 
not to disclose to the public information about a histori-
cal resource's location and character if disclosure would 
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harm the resource. The City in the RDEIR had disclosed 
the archaeologically important elements of each cultural 
site within the context of an extensive discussion of the 
ethnographic context.5 That description, the City stated, 
was adequate to meet the disclosure purposes of CEQA 
while protecting the resources from harm. Personnel with 
a need to know had access to the DOE and the draft 
HPMP, which in the federal permit process would be 
reviewed by the Army Corps of Engineers and the 
SHPO. The City claimed the federal process was much 
more stringent than the CEQA process and would de-
velop the best possible preservation and mitigation 
measures for the cultural sites. 
 

5   Ethnography is the study and systematic re-
cording of human cultures. (Merriam-Webster's  
[***20] Collegiate Dict., supra, at p. 429.) 

One of the requests for additional information came 
from the SHPO. Following his review of the RDEIR, the 
SHPO wrote to the City and requested copies of the DOE 
and the draft HPMP. The City responded by giving the 
SHPO a copy of the DOE. The City noted that the SHPO 
had already received the DOE as part of determining the 
cultural resources on the site qualified as an archeologi-
cal district under the NHPA. 

The City, however, refused to give the SHPO a copy 
of the draft HPMP as part of the CEQA review process 
for the reasons already mentioned. However, the SHPO 
would obtain a copy of the HPMP as part of its require-
ment under the NHPA to consult with the Army Corps of 
Engineers before the  [*216]  Army Corps of Engineers 
grants permits for the project. This consultation would 
occur after the CEQA process was completed. The City 
included copies of this correspondence in the FEIR. 
 
c. Comments to FEIR and City's response in its Addi-
tional Responses  

Following its release of the FEIR, the City received 
additional comments criticizing its refusal to disclose the 
location and character of the cultural sites. The SHPO 
criticized the RDEIR and the FEIR for not providing an 
adequate description  [***21] of the archeological sites 
and their significance because the DOE and the draft 
HPMP were not made available to the public. The SHPO 
claimed that "[w]hile sensitive information such as ar-
cheological site records, sacred sites or maps by law 
should not be made available, a redacted, but complete 
version of the reports used in the preparation of a [draft 
EIR] is required to either be circulated or made availa-
ble." 

The SHPO also claimed the RDEIR and the FEIR 
failed to include any mitigation  [**746]  measures for 
the project's impacts to the cultural resources. He faulted 

the City for deferring to mitigation measures that would 
eventually be developed under the HPMP process as 
fulfilling the CEQA requirement to include mitigation 
measures in the EIR. 

The Foundation made similar complaints against the 
FEIR. It also noted the City, in the original draft EIR 
prepared in 2002, had provided a narrative description of 
the cultural sites. It argued the City was required to do 
the same in the RDEIR. 

The City responded to these criticisms in its Addi-
tional Responses. The City recognized CEQA's demand 
to make a good faith effort at full disclosure, but noted it 
was also bound to follow legal requirements that prohib-
ited  [***22] full disclosure of information concerning 
cultural resources. CEQA prohibits the disclosure of in-
formation about the location of archaeological sites and 
sacred lands, or any other information subject to disclo-
sure restrictions under the state Public Records Act (Gov. 
Code, § 6254). (CEQA Guidelines, Cal. Code Regs., tit. 
14, § 15120, subd. (d).)6 The Public Records Act, in turn, 
does not require disclosure of any records of Native 
American graves, cemeteries, places, features, and ob-
jects in the possession of a local agency. (Gov. Code, § 
6254, subd. (r).) 
 

6   All references to "Guidelines" are to the state 
CEQA guidelines, the regulations which imple-
ment the provisions of CEQA. (Cal. Code Regs., 
tit. 14, § 15000 et seq.) 

Moreover, as already mentioned, the NHPA author-
ized federal agencies not to disclose information regard-
ing the location and character of a historic  [*217]  re-
source. The City stated its refusal to disclose more in-
formation than it did in the RDEIR was in compliance 
with the federal law's intent.7 
 

7   The City also stated that the United Auburn 
Indian Community, with which it was consulting 
to prepare the HPMP, had "insisted that the City 
and the Developer take every precaution to 
maintain the confidentiality of the location and  
[***23] contents of the site. The City's caution is 
justified as evidenced by the multitude of com-
mentors that have related their discoveries of bi-
ological and cultural resources after having tres-
passed on the developer's private property." 

The City rejected the Foundation's criticism that it 
should have provided a narrative description of the cul-
tural resources in the RDEIR instead of providing the 
information in a summary table. The City argues its use 
of the summary table was "merely a different way to 
communicate nearly the same information." 
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Despite its claim that it had complied with the de-
mands of CEQA regarding disclosure of cultural re-
sources, the City nonetheless provided as part of its Ad-
ditional Responses more information concerning the 
eight cultural resource sites the project would impact. 
The information, depicted in a table called the Clover 
Valley Cultural Resources Description, Treatment and 
Management Table, was derived from redacted site de-
scriptions contained in the DOE and the draft HPMP. 
The City provided the table "as a clarification or expla-
nation and [it] does not represent any new environmental 
effects." 

This table provided more information than the 
summary table used in  [***24] the RDEIR. The table 
named each of the eight affected cultural sites by num-
ber, and for each site recited a brief site description, the 
amount of the site that would be affected by the project, 
the reason for the effect, and the management and treat-
ment actions planned to mitigate the effect. 

For example, for the cultural site designated as No. 
CVL-7, the table described the site as "Bedrock mortar 
features. Associated  [**747]  deposit of cultural mate-
rial. Relatively deep (70 centimeter) deposit of cultural 
material in the central portion and a much shallower and 
less dense deposit in the western portion. Three projectile 
points; two are large. The third point is a Rose Springs 
Contracting Stem point." 

The portion of the resource site area affected by the 
project equaled 3,082.9 square meters, or roughly 
three-quarters of an acre. The impact would arise from 
construction activities, permanent infrastructure, and 
house pads. To mitigate the impact, the City would re-
quire permanent fencing around the site area not directly 
affected by construction, biannual monitoring, and data 
recovery excavations. Similar descriptions were made for 
each of the eight affected sites. [*218]  

Regarding the claim that the City was wrongfully  
[***25] deferring mitigation until the federal HPMP 
process was completed, the City in its Additional Re-
sponses reminded the Foundation that the RDEIR in-
cluded a number of mitigation measures to reduce im-
pacts to a less-than-significant level independent of the 
HPMP process. The City claimed its mitigation regime 
satisfied the demands of CEQA. 
 
d. Trial court's ruling  

At the hearing on the petitions, the trial court or-
dered the parties to submit supplemental briefing on 
whether the EIR adequately disclosed information about 
the cultural sites, the timeliness of the disclosures made 
in the Additional Responses, and the effect the NHPA 
section 106 process would have on the project. On the 
issue of adequacy, the court wondered why the infor-

mation about the sites contained in the Additional Re-
sponses was not also made available for the other cultur-
al sites. On the issue of timing, the court inquired wheth-
er CEQA's policy of affording decision makers and the 
public an opportunity to comment was fulfilled by in-
cluding the additional information in the Additional Re-
sponses prior to the city council's hearing on the project. 

After reviewing the additional briefing, the trial 
court determined the EIR's  [***26] analysis of cultural 
resources, contained in the RDEIR, the FEIR, the Master 
Responses, and the Additional Responses, satisfied 
CEQA's requirements. The trial court determined the 
EIR sufficiently identified the characteristics of the cul-
tural resources, identified the adverse impacts the project 
would cause to those resources, and specified feasible 
mitigation measures to mitigate those impacts. 

Regarding the level of disclosure made in the EIR, 
the trial court ruled: "In short, the EIR provides suffi-
ciently clear, comprehensible and comprehensive infor-
mation to permit decisionmakers and members of the 
public to intelligently assess potential adverse project 
impacts to cultural resources and the effectiveness of the 
specified mitigation measures in avoiding or reducing the 
impacts to insignificance. The omission of details from 
the DOE and HPMP does not preclude accurate assess-
ment about the cultural significance of the contents of the 
documented cultural resources, about the risk of damage 
and destruction posed to the cultural significance of the 
resource contents by project construction, and about the 
feasibility of the specified mitigation measures to pre-
serve documented and accidentally  [***27] discovered 
cultural resources in place while recovering data from 
those portions of cultural resources that will be damaged 
or destroyed by project construction. [The City's] with-
holding of details from the DOE and HPMP in accord-
ance with CEQA Guideline 15120(d) and NHPA regula-
tions has not impaired the EIR  [*219]  as an informa-
tional document enabling informed public participation 
in the CEQA review process." (Fn. omitted.) 

 [**748]  Before us, the Foundation claims the trial 
court erred. It asserts the City prejudicially abused its 
discretion when it refused to provide in the RDEIR re-
dacted versions of the DOE and HPMP to describe the 
cultural sites and proposed mitigation measures for each. 
Omitting this information, the Foundation argues, sub-
verted CEQA's public review purpose. 
 
2. Analysis  

We must determine whether the EIR contains a suf-
ficient description of the historical and cultural resources 
existing on the project site. "An EIR must include a de-
scription of the physical environmental conditions in the 
vicinity of the project, as they exist at the time ... envi-
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ronmental analysis is commenced, from both a local and 
regional perspective. This environmental setting will 
normally constitute the  [***28] baseline physical con-
ditions by which a lead agency determines whether an 
impact is significant. The description of the environmen-
tal setting shall be no longer than is necessary to an un-
derstanding of the significant effects of the proposed 
project and its alternatives." (Guidelines, § 15125, subd. 
(a).) 

(1) "Guidelines section 15151 requires an EIR to be 
prepared 'with a sufficient degree of analysis to provide 
decisionmakers with information which enables them to 
make a decision which intelligently takes account of en-
vironmental consequences. ... [T]he sufficiency of an 
EIR is to be reviewed in the light of what is reasonably 
feasible. ... The courts have looked not for perfection but 
for adequacy, completeness, and a good faith effort at 
full disclosure.' (See also San Francisco Ecology Center 
v. City and County of San Francisco (1975) 48 
Cal.App.3d 584, 594 [122 Cal. Rptr. 100].)" (County of 
Amador v. El Dorado County Water Agency (1999) 76 
Cal.App.4th 931, 954 [91 Cal. Rptr. 2d 66].) 

"If the description of the environmental setting of 
the project site and surrounding area is inaccurate, in-
complete or misleading, the EIR does not comply with 
CEQA. (San Joaquin Raptor[/Wildlife Rescue Center v. 
County of Stanislaus (1994) 27 Cal.App.4th 713,] 729 
[32 Cal.Rptr.2d 704].)  [***29] 'Without accurate and 
complete information pertaining to the setting of the 
project and surrounding uses, it cannot be found that the 
[EIR] adequately investigated and discussed the envi-
ronmental impacts of the development project.' (Ibid.)" 
(Cadiz Land Co. v. Rail Cycle (2000) 83 Cal.App.4th 74, 
87 [99 Cal. Rptr. 2d 378].) 

This case presents a paradoxical twist on the issue of 
good faith effort at full disclosure, as CEQA and the 
Public Records Act actually restrict the  [*220]  
amount of information regarding cultural resources that 
can be disclosed in an EIR. The Guidelines prohibit an 
EIR from including "information about the location of 
archaeological sites and sacred lands, or any other in-
formation that is subject to the disclosure restrictions of 
Section 6254 of the Government Code [(part of the Pub-
lic Records Act)]." (Guidelines, § 15120, subd. (d).) In 
turn, Government Code section 6254 of the Public Rec-
ords Act lists as exempt from public disclosure any rec-
ords "of Native American graves, cemeteries, and sacred 
places and records of Native American places, features, 
and objects described in Sections 5097.9 and 5097.993 of 
the Public Resources Code maintained by, or in the pos-
session of, the  [***30] Native American Heritage 
Commission, another state agency, or a local agency." 
(Gov. Code, § 6254, subd. (r).) 

Public Resources Code sections 5097.9 and 
5097.993 list the Native American places, features, and 
objects, the records of which are not to be publicly dis-
closed under the Public Records Act: "any Native  
[**749]  American sanctified cemetery, place of wor-
ship, religious or ceremonial site, or sacred shrine locat-
ed on public property" (§ 5097.9) and any "Native 
American historic, cultural, or sacred site, that is listed or 
may be eligible for listing in the California Register of 
Historic Resources ... , including any historic or prehis-
toric ruins, any burial ground, any archaeological or his-
toric site, any inscriptions made by Native Americans at 
such a site, any archaeological or historic Native Ameri-
can rock art, or any archaeological or historic feature of a 
Native American historic, cultural, or sacred site ... ." (§ 
5097.993, subd. (a)(1).)8,9 
 

8   The Public Records Act also includes a sep-
arate statute, Government Code section 6254.10, 
which prohibits disclosure of archaeological rec-
ords. That provision reads: "Nothing in [the Pub-
lic Records Act] requires disclosure of records  
[***31] that relate to archaeological site infor-
mation and reports maintained by, or in the pos-
session of ... a local agency, including the records 
that the agency obtains through a consultation 
process between a California Native American 
tribe and a state or local agency." 
9   As a model, the City also relied upon the au-
thority granted to federal agencies under the 
NHPA to "withhold from disclosure to the public, 
information about the location, character, or 
ownership of a historic resource if the Secretary 
[of the Interior] and the agency determine that 
disclosure may ... [¶] ... [¶] ... risk harm to the 
historic resources ... ." (16 U.S.C. § 470w-3(a).) 

These Guidelines and statutes prohibited the City 
from disclosing records and information concerning the 
project site's archeological resources in the EIR, includ-
ing the records demanded by the SHPO. The archaeo-
logical resources, comprising as they do an archaeologi-
cal district eligible for listing on the National Register of 
Historic Places under the NHPA, are Native American 
objects, the records of which in the City's possession are 
not subject to disclosure under the Public Records Act. 
Thus, information about  [*221]  those objects con-
tained  [***32] in those records, including the DOE and 
the draft HPMP, are to be excluded under Guidelines 
section 15120 from publication in the EIR.10 
 

10   At oral argument, the Foundation for the 
first time argued the lists of Native American ob-
jects contained in Public Resources Code sec-
tions 5097.9 and 5097.993 do not apply to limit 
disclosure of archeological resources under 
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CEQA. The Foundation bases this argument on 
the following sentence from Public Resources 
Code section 5097.9: "The provisions of this 
chapter shall not be construed to limit the re-
quirements of the Environmental Quality Act of 
1970 [(CEQA)]." The Foundation misapplies this 
sentence. Public Resources Code sections 5097.9 
and 5097.993 are not being construed to limit 
CEQA's requirements. Rather, CEQA, in the 
form of Guidelines section 15120, simply incor-
porates the objects listed in Public Resources 
Code sections 5097.9 and 5097.993 into its list of 
objects, the information of which need not be 
disclosed in an EIR. It is CEQA that is limiting 
CEQA, not the chapter in which Public Re-
sources Code sections 5097.9 and 5097.993 are 
codified. 

In an effort to make full disclosure of the existing 
physical conditions while also trying to comply  [***33] 
with the prohibitions on disclosing information on ar-
cheological resources, the City in the RDEIR provided a 
chart noting the types of archaeological resources and 
recommended mitigation measures to mitigate impacts to 
those resources. In the Additional Comments, the City 
provided more detailed information of the resources that 
could not be protected and recommended specific miti-
gation measures for each. In this effort, the City provided 
more information about the cultural sites than CEQA 
required. 

(2) CEQA's exclusion of archaeological site infor-
mation from an EIR reflects the state's strong policy in 
protecting Native American artifacts. Indeed, state law 
now requires a city or county prior to amending  
[**750]  a general plan to consult with affected Native 
American tribes to preserve or mitigate impacts to Native 
American artifacts that are located within the city or 
county's jurisdiction. (Gov. Code, § 65352.3, subd. 
(a)(1).) As part of that process, the city or county must, 
consistent with guidelines developed by the Governor's 
Office of Planning and Research, "protect the confidenti-
ality of information concerning the specific identity, lo-
cation, character, and use of those places, features,  
[***34] and objects." (Gov. Code, § 65352.3, subd. (b).) 

The Governor's Office of Planning and Research 
guidelines, in turn, counsel local governments to "avoid 
including any specific cultural place information within 
CEQA documents (such as Environmental Impact Re-
ports, Negative Declaration, and Mitigated Negative 
Declarations) or staff reports which are required to be 
available at a public hearing. In such cases, confidential 
cultural resource inventories or reports generated for 
environmental documents should be maintained under 
separate cover and shall not be available to the public." 
(Governor's Office of Planning & Research, Cal. Tribal 

Consultation Guidelines, General Plan Guidelines (Nov. 
14, 2005 supp.) p. 27.) [*222]  

Working within these specific restrictions, the City 
provided sufficient information in the EIR to satisfy 
CEQA's general demand for full disclosure of the envi-
ronmental setting. As the trial court correctly found, the 
EIR provides sufficient information to permit decision 
makers and members of the public generally to assess the 
existence of confidential archaeological resources on the 
site, the potential adverse impacts the project would im-
pose on those resources,  [***35] and the effectiveness 
of the specified mitigation measures in avoiding or re-
ducing those impacts to a level of insignificance. 

The Foundation claims the lack of detailed infor-
mation in the EIR about the archaeological resources 
precluded meaningful opportunity to comment on the 
project's effects on those resources. We disagree. The 
public knew that of the 34 archaeological resources 
found on the site, all but eight would be fully protected 
due to the project's redesign. Of the remaining eight, the 
public knew they would be subject to highly regulated 
and observed data excavations. CEQA did not require the 
public to know, at the risk of vandalism and destruction 
of the resources, the exact nature and location of the re-
sources being protected. 

Indisputably, the City complied with the require-
ments of CEQA. Consequently, there is no prejudicial 
error. The City made a remarkably good faith effort at 
full disclosure of the existence of archaeological re-
sources on the site, but did so in recognition of, and 
submission to, express prohibitions in CEQA not to dis-
close information regarding the location, use and charac-
ter of the resources. 

At oral argument, counsel for the Foundation reluc-
tantly  [***36] agreed that the Foundation was not pri-
marily concerned with the sufficiency of the information 
the EIR eventually provided on the eight affected arche-
ological sites. Indeed, responding to questioning from the 
panel, counsel agreed the Foundation would not be be-
fore the court on this issue had the information provided 
in the Additional Responses about the eight sites been 
included in the RDEIR. 

Instead, counsel stated the Foundation's real CEQA 
concern was that the information included in the Addi-
tional Responses was not first included in the RDEIR, 
thereby depriving the public of an opportunity to com-
ment on the information as part of the RDEIR's public 
review. The difficulty with this argument, however,  
[**751]  is that CEQA provides the remedy of recircula-
tion to address a deficient draft EIR, and the information 
added to the Additional Responses did not trigger an 
obligation to recirculate the RDEIR. Thus, CEQA pro-
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vides no remedy for the fault in the RDEIR alleged by 
the Foundation. [*223]  

(3) Once a draft EIR has been circulated for public 
review, CEQA does not require any additional public 
review of the document before the lead agency may cer-
tify the EIR except in circumstances requiring recircula-
tion.  [***37] A lead agency must recirculate an EIR 
when "significant new information" is added to an EIR 
after the draft EIR has been circulated for public review. 
(Pub. Resources Code, § 21092.1; Guidelines, § 15088.5, 
subd. (a).) New information added to an EIR is not "sig-
nificant" unless "the EIR is changed in a way that de-
prives the public of a meaningful opportunity to com-
ment upon a substantial adverse environmental effect of 
the project or a feasible way to mitigate or avoid such an 
effect (including a feasible project alternative) that the 
project's proponents have declined to implement." 
(Guidelines, § 15088.5, subd. (a).) 

(4) "Significant new information" includes, for ex-
ample, a disclosure that (1) a new significant environ-
mental impact would result from the project or a new 
mitigation measure; (2) a substantial increase in the se-
verity of an environmental impact would result unless 
mitigation measures are adopted; (3) a feasible alterna-
tive or mitigation measure considerably different from 
others previously analyzed would clearly lessen the pro-
ject's significant impacts but the project's proponents 
decline to adopt it; or (4) the draft EIR "was so funda-
mentally and basically inadequate  [***38] and conclu-
sory in nature that meaningful public review and com-
ment were precluded. (Mountain Lion Coalition v. Fish 
& Game Com. (1989) 214 Cal.App.3d 1043 [263 Cal. 
Rptr. 104].)" (Guidelines, § 15088.5, subd. (a).) 

"Recirculation is not required where the new infor-
mation added to the EIR merely clarifies or amplifies or 
makes insignificant modifications in an adequate EIR." 
(Guidelines, § 15088.5, subd. (b).) 

The City effectively concluded the information 
added to the Additional Responses about the eight cul-
tural sites did not constitute "significant information," 
and it did not recirculate the EIR. As did the trial court, 
we apply the substantial evidence test to the City's de-
termination. (Laurel Heights Improvement Assn. v. Re-
gents of University of California (1993) 6 Cal.4th 1112, 
1135 [26 Cal. Rptr. 2d 231, 864 P.2d 502] (Laurel 
Heights II).) 

We agree with the trial court's finding that substan-
tial evidence supported the determination not to recircu-
late the RDEIR: "Notably, the additional information 
released by [the City] about the eight cultural resources 
requiring data recovery excavation adds narrative detail 
about the resources' characteristics but not new substan-
tive information which would militate against  [***39] 

the resources' cultural significance and need for preser-
vation." (Fn. omitted.) "The information ... did not re-
quire recirculation of the EIR for public comment pur-
suant to Public Resources Code section 21166 [(regard-
ing  [*224]  changes necessitating a subsequent or sup-
plemental EIR)] and CEQA Guidelines 15088.5 [(re-
garding recirculating a draft EIR)]. The additional in-
formation about the eight cultural resources merely clari-
fied or amplified information in the EIR." 

Because recirculation was not required, we have no 
opportunity or obligation under CEQA to review the 
adequacy of the RDEIR divorced from the other docu-
ments that comprise the EIR, including the FEIR and the 
Additional Responses. 

 [**752]  The Foundation argues recirculation is 
not the only remedy for addressing a defective draft EIR. 
It claims we can invalidate the certification of the entire 
EIR based on the alleged defective nature of the RDEIR. 
It cites Mountain Lion Coalition v. Fish & Game Com., 
supra, 214 Cal.App.3d 1043 (Mountain Lion Coalition), 
as the basis for such authority. Mountain Lion Coalition, 
however, is inapposite. 

That case concerned the state Fish and Game Com-
mission's failure to prepare an adequate second draft EIR 
in compliance with a prior court order that  [***40] had 
invalidated the first environmental document. The Court 
of Appeal sustained the trial court's exercise of its con-
tinuing jurisdiction over the matter and the grant of a 
writ of mandate against the second draft EIR because the 
new draft failed to comply with the trial court's earlier 
order. (Mountain Lion Coalition, supra, 214 Cal.App.3d 
at pp. 1051, 1052.) The commission abused its discretion 
by not strictly following the prior order. (Id. at p. 1052.) 
Thus, the remedy exercised by the court in the case is 
limited to its unique factual situation of enforcing a prior 
court order. 

Moreover, any precedential value of Mountain Lion 
Coalition, as noted above, has been codified at Guide-
lines section 15088.5. Citing to the case, the Guideline 
requires recirculation of an EIR if the "draft EIR was so 
fundamentally and basically inadequate and conclusory 
in nature that meaningful public review and comment 
were precluded." (Guidelines, § 15088.5, subd. (a)(4).) 

(5) The City and the trial court determined the 
RDEIR's analysis of the cultural resources was not so 
deficient, and substantial evidence supports that deter-
mination. Because the RDEIR did not qualify for recir-
culation, and the entire EIR satisfied  [***41] CEQA's 
disclosure requirements for cultural resources, the de-
mands of CEQA are satisfied, and we do not, and cannot, 
take any action against the RDEIR. 
 
B. Sewer pipeline's growth-inducing impacts  
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The Foundation claims the EIR failed to analyze the 
growth-inducing impacts that construction of an offsite 
sewer pipeline to serve the project's  [*225]  558 homes 
and an additional 524 homes would create. We disagree. 
The EIR explained the pipeline's growth-inducing im-
pact, that it would remove an obstacle to future growth. 
No further analysis was required, as that growth had al-
ready been expressly contemplated in the City's general 
plan and the general plan EIR. 
 
1. Additional background information  
 
a. EIR's analysis of pipeline's growth-inducing impacts  

The project includes construction of an offsite sewer 
line that will accommodate not only this project, but also 
the eventual additional development of 501 dwelling 
units to the north of the project site and 23 units to the 
south. The City claims its zoning already provides for 
this additional development in these locations, and the 
upgrade in the sewer infrastructure is required by the 
South Placer Municipal Utility District (SPMUD) master 
plan's  [***42] requirements for providing sewer to the 
project and the additional development. 

The RDEIR acknowledged the proposed sewer in-
frastructure would generate a growth-inducing impact. It 
stated that because the SPMUD master plan included the 
additional development north of the project site, the pro-
ject's infrastructure was designed to meet the needs of the 
project and this additional approved development. The 
RDEIR recognized, however, that any development out-
side the project site would be required to undergo discre-
tionary approval by the City, including  [**753]  an-
nexation and subdivision map approval. 

The Foundation accused the RDEIR of omitting de-
tails about the sewer line's growth-inducing effects. It 
alleged the RDEIR failed to adequately analyze the sig-
nificance of the growth-inducing impact and it wrongly 
deferred mitigating the impact. It claimed the EIR had to 
evaluate the growth-inducing impacts of the sewer line, 
determine the significance of the growth-inducing im-
pacts, and, if the impacts are significant, identify and 
discuss feasible mitigation measures. 

The City responded to the Foundation's criticisms in 
its Master Responses. The City acknowledged the pro-
ject's development of the additional  [***43] sewer ca-
pacity would eliminate "an obstacle to development of 
these units, and, to that degree, could be considered 
'growth-inducing.'" However, the City disagreed with the 
Foundation's claim that CEQA required the RDEIR to 
analyze the environmental impacts of the additional de-
velopment, which may or may not ever occur. The City 
claimed it was sufficient under CEQA for the EIR to 

acknowledge the project is removing an obstacle to such 
future growth. 

The City also stated there was a distinction between 
inducing new growth and merely accommodating growth 
for which the City has already planned: [*226]  "The 
City's General Plan already designates the areas in ques-
tion outside the project for the 501 additional units to the 
north and the 23 units to the south. The City's long-term 
plans thus already call for the eventual development of 
these sites, and the City has already certified an EIR for 
its General Plan analyzing, at a programmatic level, the 
environmental impacts of such future development. A 
project's growth inducing impacts can be a problem 
where a project is inducing growth to occur which is not 
already planned for [sic]. The present project does not 
raise this problem. In fact, the City  [***44] is requiring 
the present project to size the sewer pipes to accommo-
date this additional growth in order to be consistent with 
the South Placer Municpal [sic] Utility District's 
long-term infrastructure Master Plan. The project's 
growth 'inducing' (or, rather, 'accommodating') impacts 
thus do not constitute a significant adverse environmen-
tal impact." 
 
b. Trial court's ruling  

The trial court held the EIR's discussion of 
growth-inducing impacts satisfied CEQA's requirements. 
The EIR acknowledged the pipeline was growth inducing 
insofar as it removed an obstacle to residential develop-
ment already contemplated by the City's general plan and 
SPMUD's master plan. The EIR did not need to analyze 
the environmental impacts of that growth because the 
general plan EIR had already done so at a programmatic 
level, the growth was not part of the project being ap-
proved, and the growth will undergo separate CEQA 
review when it is begun. 

Before us, the Foundation claims the City misstated 
the law, and, as a result, failed to describe adequately the 
project's growth-inducing impacts and to evaluate the 
environmental effects of the foreseeable offsite devel-
opment. 
 
2. Analysis  

CEQA requires an EIR to "include  [***45] a de-
tailed statement setting forth ... [¶] ... [¶] ... [t]he 
growth-inducing impact of the proposed project." (Pub. 
Resources Code, § 21100, subd. (b)(5).) Section 15126.2, 
subdivision (d), of the Guidelines explains this require-
ment obligates an EIR to "[d]iscuss the ways in which 
the proposed project could foster economic or population 
growth, or the construction of additional housing, either 
directly or indirectly, in  [**754]  the surrounding en-
vironment. Included in this are projects which would 
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remove obstacles to population growth (a major expan-
sion of a waste water treatment plant might, for example, 
allow for more construction in service areas). Increases 
in the population may tax existing community service 
facilities, requiring construction of new facilities that 
could cause significant environmental effects. Also dis-
cuss the characteristic of some projects which  [*227]  
may encourage and facilitate other activities that could 
significantly affect the environment, either individually 
or cumulatively. It must not be assumed that growth in 
any area is necessarily beneficial, detrimental, or of little 
significance to the environment." 

The EIR's discussion of the sewer line's 
growth-inducing impacts satisfied  [***46] this re-
quirement. The RDEIR and the Master Comments ex-
plained the sewer improvements would provide part of 
the infrastructure required later to undertake construction 
of additional housing to the north and south of the pro-
ject, thereby removing, euphemistically speaking, "an 
obstacle to development": the present lack of sufficient 
sewer capacity. The additional development would in-
deed tax existing sewage capacity, so this project would 
alleviate that problem. 

(6) No further detail or analysis was required of the 
potential impacts the additional planned development 
could cause. An EIR is not "required to make a detailed 
analysis of the impacts of a project on housing and 
growth. Nothing in the Guidelines, or in the cases, re-
quires more than a general analysis of projected growth. 
The detail required in any particular case necessarily 
depends on a multitude of factors, including, but not lim-
ited to, the nature of the project, the directness or indi-
rectness of the contemplated impact and the ability to 
forecast the actual effects the project will have on the 
physical environment. In addition, it is relevant, although 
by no means determinative, that future effects will 
themselves require analysis  [***47] under CEQA." 
(Napa Citizens for Honest Government v. Napa County 
Bd. of Supervisors (2001) 91 Cal.App.4th 342, 369 [110 
Cal. Rptr. 2d 579].) 

Here, more detail was not required for at least three 
reasons. First, the purpose and nature of this project was 
not to facilitate additional development after the project 
is completed. In City of Antioch v. City Council (1986) 
187 Cal.App.3d 1325 [232 Cal. Rptr. 507], a case relied 
upon by the Foundation, the court struck down the use of 
a negative declaration to conclude construction of a pro-
posed road and utility infrastructure through undevel-
oped land would not have a significant effect on the en-
vironment. The court found the city needed to prepare an 
EIR and analyze the impacts of future development that 
would utilize the improvements where "the sole reason to 
construct the road and sewer project is to provide a cata-

lyst for further development in the immediate area." (Id. 
at p. 1337.) 

Here, the sole reason for constructing the sewer 
pipeline is not to provide a catalyst for further develop-
ment. Rather, it is first to meet the needs of the current 
project. And the nature of the project is not to facilitate 
additional development. [*228]  

Second, the contemplated impact on growth  
[***48] is indirect. Although the sewer line will provide 
essential capacity for the additional housing, it removes 
only one of potentially numerous obstacles and approval 
requirements for developing the additional housing that 
may arise if and when an application to develop it is ever 
submitted. 

Third, any future effects of that additional develop-
ment will undergo CEQA analysis. In fact, in this case, 
that growth has already been analyzed in the City's  
[**755]  general plan EIR and was contemplated in the 
general plan and the SPMUD master plan. The possible 
development's general impacts had already been consid-
ered and approved on a program level. CEQA did not 
require the City to redo that analysis in this project EIR 
as part of the growth-inducing impacts analysis. (Pub. 
Resources Code, § 21094, subd. (a).) 

The Foundation claims there is no evidence in the 
record that the general plan EIR actually considered the 
impacts from the proposed additional housing, and thus 
the City cannot rely upon it. It faults the City for at-
tempting to rely on the general plan EIR without com-
plying with CEQA's procedures for tiering from another 
EIR or for incorporating by reference a portion of anoth-
er EIR. (See Guidelines,  [***49] § 15152, subds. (a), 
(g).) The Foundation admits the general plan EIR was 
mentioned in the City's Master Responses and listed in 
the references section of the RDEIR, but that allegedly 
was not good enough. Also, the general plan EIR itself is 
not included in the administrative record. 

A reasonable person would have understood the City 
was incorporating analysis from its general plan EIR and 
the SPMUD master plan when it referenced the reader to 
those documents and stated those analyses had already 
evaluated the environmental impacts of the additional 
growth. The opinions of the staff expressed in the FEIR 
are evidence the general plan EIR includes the analysis, 
and we are required to presume that EIR is valid. (River 
Valley Preservation Project v. Metropolitan Transit De-
velopment Bd. (1995) 37 Cal.App.4th 154, 178 [43 Cal. 
Rptr. 2d 501].) The EIR's discussion thus referenced the 
reader to the additional information. 

For all of these reasons, CEQA required nothing 
more in this EIR concerning growth-inducing impacts 
than what is already contained in the document. The EIR 
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informed decision makers and the public about the pipe-
line's growth-inducing effects and referenced where 
those impacts were reviewed in more  [***50] detail. 
That was enough. 
 
C. Oak tree removal  

The Foundation claims the EIR fails to account for 
all of the oak trees that will be removed due to the pro-
ject. To the contrary, the EIR disclosed the loss  [*229]  
of all oak trees that would be affected by the project and 
determined the impact was significant and unavoidable. 
The EIR satisfied CEQA's requirements. 
 
1. Additional background information  
 
a. EIR's analysis of project's impact on oak trees  

The RDEIR states oak woodland covers approxi-
mately 185 acres, or 29 percent, of the project area. The 
woodland provides a number of important wildlife re-
sources, including food, shelter, roosting, and breeding 
sites. An inventory counted 28,246 trees on the project 
site. Development of the project would result in the loss 
of 7,422 trees. Construction of the major roadways 
would remove 1,632 trees, and construction of minor 
streets and small lots would remove 5,790 trees. Ac-
cording to the RDEIR, these calculations of trees to be 
lost do not include any trees that would be removed from 
commercial areas. 

The City regulates oak tree removal pursuant to 
general plan polices, its oak tree preservation ordinance, 
and, in this instance, by the terms of the development  
[***51] agreement between the City and real parties in 
interest. The general plan, in policy 4 of the plan's open 
space, conservation and recreation element, states it is 
the City's policy to "encourage the protection of oak 
trees, including heritage oaks,  [**756]  and other sig-
nificant vegetation from destruction." 

The oak tree preservation ordinance implements this 
policy by requiring a permit for the removal of an oak 
tree that has a trunk diameter at breast height of six 
inches or more. Mitigation is required and can be made 
either by tree replacement or payment into the City's oak 
tree preservation fund. 

The development agreement between the City and 
real parties in interest also addressed oak tree removal. 
The agreement requires real parties in interest to grant to 
the City open space and conservation easements for an 
oak tree preserve and an open space trail system. The 
agreement also requires real parties in interest to con-
struct a bicycle/pedestrian trail system. In exchange for 
real parties in interest fulfilling these obligations, the 
City would deem the preserve and trail system as full 
mitigation for oak tree removal under the oak tree 

preservation ordinance so long as the number of oak  
[***52] trees removed does not exceed 25 percent of the 
oak trees in the project. 

The development agreement also stated that trees 
removed for constructing the major roadways, estimated 
at 1,632 trees, would not count towards the 25 percent 
cap. Excluding those trees from the total estimated num-
ber of trees to  [*230]  be lost, 7,422, results in a loss of 
5,790 trees, or about 20.5 percent of the total number of 
trees on the project site, well within the 25 percent cap. 

Also, the RDEIR states trees in the proposed com-
mercial areas were not included in the final calculations 
for tree removal because the oak tree preservation ordi-
nance does not apply to commercial lands. 

The RDEIR stated that despite the mitigation re-
quired by the development agreement, that agreement 
did not address removal of trees located within the major 
roadways associated with the offsite sewer pipeline. 
Thus, "the loss of trees resulting from the ultimate antic-
ipated development of the project and associated infra-
structure would be considered to be a significant effect." 
(Original boldface & italics.) To mitigate that effect, the 
RDEIR recommended that the City enforce the mitiga-
tion measures agreed to in the development  [***53] 
agreement, and that real parties in interest develop an 
oak tree mitigation strategy for impacts to oak trees 
along the offsite sewer line. The strategy had to be re-
viewed and approved by the City pursuant to the oak tree 
preservation ordinance prior to recording a final subdivi-
sion map. Even with this mitigation, however, the impact 
remained significant and unavoidable. 

The City received a number of comments on the 
RDEIR questioning its analysis of trees to be removed by 
construction of the major roadways as well as the ade-
quacy of the development agreement to mitigate impacts. 
In its Master Responses, the City responded to the com-
ments by clarifying that oak trees removed for construc-
tion of three major roadways through the project would 
not be counted as trees removed by real parties in interest 
for purposes of the development agreement. 

Rather, mitigation for the loss of those trees would 
be applied pursuant to policy 4 of the general plan's open 
space, conservation and recreation element. The general 
plan EIR, adopted in 1991, had found that impacts on 
biological resources from constructing roadways where 
none had existed were significant and unavoidable. In 
response, the City  [***54] adopted policy 4. It then 
implemented that policy through the oak tree preserva-
tion ordinance, and through the planning review and land 
use entitlement process requiring tree replacement and 
open space preservation. 
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 [**757]  The City stated mitigation for oak tree 
loss from construction of general plan roadways 
throughout the City is accomplished "at a Citywide lev-
el" by implementing policy 4. It said mitigating the loss 
of trees from the project's major roadways, which the 
City did not count as losses caused by the project, would 
similarly be accomplished by implementation of policy 
4. 

After receiving still additional criticisms, the City in 
its Additional Responses further clarified its analysis of 
the potential loss of oak trees. The  [*231]  City con-
cluded the impacts to oak trees lost from construction of 
the major roadways in the project "will be significant and 
unavoidable," notwithstanding implementation of miti-
gation measures pursuant to the general plan policy. In 
contrast, the City found that impacts to oak trees from 
development of the project, other than for trees lost from 
constructing the major roadways, would be mitigated to 
less than significant through implementation of the de-
velopment  [***55] agreement conditions and the re-
quirements of the oak tree preservation ordinance. 

The City corrected the RDEIR to read that the de-
velopment agreement did not address removal of trees 
located within the major roadways or associated with the 
offsite sewer alignment. Thus, the loss of trees from ul-
timate development of the project would be a significant 
impact. 

In its CEQA findings made upon approving the pro-
ject, the City stated impacts "related to loss of oak trees 
on the project site due to project implementation" had 
not been mitigated to a less-than-significant level and 
were therefore significant and unavoidable impacts. 
 
b. Trial court's ruling  

The trial court determined the EIR's analysis of pro-
ject impacts on oak trees satisfied the requirements of 
CEQA. Regarding oak trees to be removed for construc-
tion of the major roadways, the court stated the EIR 
properly analyzed and mitigated those impacts by relying 
on the general plan policy and concluding the loss of 
these trees was significant and unavoidable. 

The court also determined the EIR had, in fact, ana-
lyzed the loss of trees on proposed commercial lots. 
Contradicting the statement in the EIR that oak trees to 
be removed from commercial  [***56] lots were not 
considered, the tree inventory report states the 5,790 
trees to be removed for purposes other than construction 
of the major roadways were "located within the planned 
residential, commercial and easement areas." In light of 
this evidence, the trial court concluded the statement in 
the EIR was erroneous and that oak trees to be removed 
from commercial areas were in fact considered in the 
EIR. 

The Foundation asserts the City violated CEQA by 
excluding from the RDEIR any analysis of the 1,632 oak 
trees to be lost due to construction of the major road-
ways. It also faults the City's response in the Master Re-
sponses that these oak trees would be addressed under 
the City's general plan policy and oak tree preservation 
ordinance. It claims this discussion does not satisfy 
CEQA because, among other reasons, the general plan 
policy is not specific to loss of trees caused by construc-
tion of roadways, the City's CEQA  [*232]  findings do 
not reference these policies as a mitigation measure, the 
master findings do not comply with CEQA procedures 
regarding reference to other EIR's, and the general plan 
EIR is not included in the record and we thus cannot 
determine whether it in fact addressed  [***57] the loss 
of oak trees due to construction of major roads in the 
City. 

The Foundation also claims the City violated CEQA 
by excluding from analysis the loss of oak trees from the 
project's  [**758]   [**759]  commercial areas. It as-
serts the trial court's conclusion that these oak trees were 
in fact included in the analysis is not supported by evi-
dence. 
 
2. Analysis  

(7) An EIR, when looked at as a whole, must pro-
vide a reasonable, good faith disclosure and analysis of 
the project's environmental impacts. (Laurel Heights 
Improvement Assn. v. Regents of University of Califor-
nia, supra, 47 Cal.3d at p. 392.) This EIR's analysis of 
the project's impacts on oak trees satisfied this standard. 

The EIR disclosed 1,632 oak trees would be lost to 
construction of major roadways. It determined this im-
pact was significant. Mitigation for these impacts was 
outside the scope of the development agreement and was 
to be evaluated and mitigated on a citywide level pursu-
ant to the general plan policy and the City's oak tree 
preservation ordinance, but even so, the impact remained 
significant and unavoidable. 

The EIR's analysis provided decision makers and the 
public with a sufficient degree of information on which 
they could determine whether to approve the project in 
light of the project's  [***58] unavoidable environmen-
tal impacts. If the project was to be built, oak trees would 
be lost due to road construction. Mitigation was limited 
to what the City could enforce through its oak tree 
preservation ordinance, but that mitigation would not 
render the impact insignificant. On this point, the EIR 
did not need to be more specific than it already was. 

The Foundation's other arguments also do not fare 
well. The Foundation claims the EIR violated CEQA by 
relying on the general plan policy and the general plan 
EIR without incorporating any discussion in those doc-
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uments by reference, without summarizing any portion 
that was incorporated, or without including a copy of the 
general plan EIR in the record. However, the EIR clearly 
quoted the general plan policy and summarized portions 
of the general plan EIR for use in this EIR. In addition, 
the EIR itself is substantial evidence of what is said in 
the general plan and general plan EIR. This discussion 
was sufficient to enable the decision makers and the pub-
lic to render an environmentally informed judgment on 
the project. [*233]  

We also reject the Foundation's attack on the trial 
court's factual finding that the EIR analysis included the 
impacts  [***59] to trees on lands designated for com-
mercial uses. Substantial evidence supports the trial 
court's resolution of the conflict between the tree inven-
tory report and the EIR. The EIR discussion was based 
on the inventory report, and the latter indicates trees on 
commercial land were considered. That is sufficient evi-
dence to pass CEQA muster. 
 
D. California black rail  

The Foundation asserts the City failed to adopt a le-
gally enforceable mitigation measure to protect against 
impacts to the California black rail, a protected bird spe-
cies. The Foundation argues the mitigation measure that 
was adopted wrongfully defers mitigation, and it also 
imposes a permit requirement that does not exist in law. 

We conclude the EIR's analysis of the project's im-
pacts on the black rail complied with CEQA. The EIR 
proposed mitigation measures that are legally enforcea-
ble and do not unlawfully defer mitigation. 
 
1. Additional background information  
 
a. EIR's analysis of effect on black rails  

The RDEIR describes the black rail's status. The 
bird is listed under the California Endangered Species 
Act (Fish & G. Code, § 2050 et seq.)  [**760]  as a 
threatened species. The Legislature has also designated 
the black rail as a "fully  [***60] protected bird." (Fish 
& G. Code, § 3511.) Birds designated as "fully protect-
ed" may not be taken (killed) or possessed at any time, 
and no state law may be construed to authorize the issu-
ance of licenses or permits to take such birds. (Fish & G. 
Code, § 3511.) 

The RDEIR discloses that the marshes on the project 
site are a potentially suitable habitat for the black rail. 
However, at the time of the RDEIR's preparation, no 
black rails had been observed on the site. 

The RDEIR determined the project could create a 
potentially significant impact to freshwater 
marsh-occupying birds such as the black rail. Although 

no permanent impacts were expected due to the incorpo-
ration of a buffer around the marshes, temporary impacts 
could occur due to "culvert/outfall installation," as well 
as construction of the offsite sewer line. 

To mitigate these impacts to a less-than-significant 
level, the RDEIR recommended, as mitigation measure 
4.8MM-13, that real parties in interest  [*234]  conduct 
bird surveys within 30 days of performing any 
ground-disturbing activities. If no birds were identified, 
no further mitigation would be required. If a nonlisted 
species was identified, construction activities would be 
scheduled  [***61] to occur outside of the breeding 
season and/or individual birds would be relocated away 
from the impact area according to applicable govern-
mental protocols. Monitoring of construction would be 
conducted by a qualified biologist and reported to the 
appropriate agency. 

If a listed species, such as the black rail, is identi-
fied, real parties in interest would pursue appropriate 
permitting with the agency having regulatory authority 
over the species. Mitigation and monitoring measures 
stipulated in the permitting instrument would be im-
posed. 

In response to comments made to the RDEIR, real 
parties in interest commissioned a survey of the project 
site by a black rail expert. The survey, conducted in June 
2006, detected one black rail in a large central wetland in 
the project site's main drainage. The expert stated real 
parties in interest would have to consult with the De-
partment of Fish and Game, as the wetland was occupied 
black rail habitat and the development called for a road 
to bridge the wetland. The expert recommended the wet-
land be clearly delineated during construction and no 
destructive entry be allowed, and that roadways and oth-
er drains that might put large quantities of water  
[***62] and noxious runoff into the wetland or cause 
destructive siltation be routed to prevent those effects 
from happening. 

The expert noted he had "observed Black Rails ex-
isting continuously over many years in close proximity 
to the human disturbances associated with residences, 
household pets, livestock, intense traffic disturbance, and 
the like. Wetland islands located where such disturb-
ances are to occur should not be written off as habitat of 
no future potential; to the contrary, they are worthy of 
protection and maintenance." 

In its Additional Responses, the City reported on the 
survey results and recommendations, and it determined it 
had sufficiently mitigated any impacts to the black rail. 
The City stated the expert's proposed mitigation 
measures were already included as part of the project 
design or as mitigation measures contained elsewhere in 
the RDEIR addressing impacts to wetland habitat: "For 
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example, Mitigation Measures 4.8MM-4(d) and 
4.8MM-7 both require fencing and avoidance of wetland 
areas, and Mitigation Measures 4.8MM-8 [**761]  and 
4.11MM-5(c) address stormwater runoff. Likewise, un-
der the project as designed, all stormwater runoff from 
the project site (including roads) will  [***63] be treated 
prior to discharge and then discharged so as not to allow 
large quantities of water, noxious runoff, or siltation in 
any wetland areas, including this central wetland. Thus, 
Mitigation Measure 4.8MM-13 [(the measure  [*235]  
recommended in the RDEIR specifically to address im-
pacts to freshwater marsh fowl)], together with these 
other mitigation measures and project design features, 
will ensure mitigation of impacts to the black rail." 

In its findings approving the project, the City 
adopted all of the mitigation measures referenced in its 
Additional Responses that address potential impacts on 
freshwater marsh-occupying birds and their habitats. 
These measures require the real parties in interest to, 
among other things, obtain necessary permits from the 
Army Corps of Engineers and the Department of Fish 
and Game that regulate developments affecting wetland 
habitat, replace affected onsite wetlands on a 
"no-net-loss" basis, use high visibility fencing during 
construction to mark off and prevent inadvertent en-
croachment into wetland habitat; develop a siltation and 
erosion control program for stream crossing areas prior 
to construction; implement a management plan to mini-
mize production  [***64] of site runoff and eliminate 
water quality contaminants originating from the project 
site; and conduct bird surveys and comply with estab-
lished protocols if freshwater marsh-occupying birds are 
located, including relocation of nonlisted species, pre-
venting construction during breeding season, and com-
plying with all mitigation measures imposed by regula-
tory agencies in the event listed species such as the black 
rail are discovered. 
 
b. Trial court's ruling  

At trial, the Foundation claimed the EIR failed to 
analyze the project's impacts on the black rail and its 
habitat, failed to discuss mitigation measures to reduce 
such project impacts, and improperly deferred mitigation 
until future surveys identify the black rail on the site. The 
trial court rejected the Foundation's claims. The court 
ruled that the Foundation's arguments disregarded the 
EIR's detailed analysis of project impacts on riparian and 
wetland habitat and its specification of mitigation 
measures to protect those habitats. Those measures apply 
to wetlands on the project even when no black rails are 
found on the site. 

The trial court also ruled that the Foundation's ar-
guments failed to recognize that the EIR's mitigation 
measures  [***65] set forth mandatory procedures to be 

followed if a protected species like the black rail was 
identified on site, including procedures pursuant to the 
California Endangered Species Act. The court found 
these measures did not improperly defer the formulation 
of mitigation measures. 

Before us, the Foundation claims the City failed to 
adopt legally enforceable mitigation measures to protect 
the black rail. It claims the mitigation measure for pro-
tecting listed species, mitigation measure 4.8MM-13, 
defers the formulation of mitigation to a vague, future 
regulatory process. It asserts  [*236]  the trial court's 
interpretation of this process to include a permitting pro-
cess from the Department of Fish and Game is not sup-
ported by the EIR's express language, which does not 
mention specifically a Department of Fish and Game 
permit. 

The Foundation also argues the trial court's assump-
tion that the Department of Fish and Game would be the 
appropriate permitting authority is incorrect. Because the 
black rail is a "fully protected" bird, the Department of 
Fish and Game has no authority to permit any activity 
that could result in the incidental taking of that species.  
[**762]  Thus, the Foundation argues, any future miti-
gation strategy  [***66] based on a Department of Fish 
and Game permit would not be enforceable. 
 
2. Analysis  

(8) CEQA requires an EIR to describe feasible miti-
gation measures which could minimize significant ad-
verse impacts. (Guidelines, § 15126.4, subd. (a)(1).) 
Measures must be provided for each significant envi-
ronmental impact identified in the EIR. (Guidelines, § 
15126.4, subd. (a)(1)(A).) 

"Formulation of mitigation measures should not be 
deferred until some future time. However, measures may 
specify performance standards which would mitigate the 
significant effect of the project and which may be ac-
complished in more than one specified way." (Guide-
lines, § 15126.4, subd. (a)(1)(B).) 

(9) "Impermissible deferral of mitigation measures 
occurs when an EIR puts off analysis or orders a report 
without either setting standards or demonstrating how the 
impact can be mitigated in the manner described in the 
EIR." (City of Long Beach v. Los Angeles Unified School 
Dist. (2009) 176 Cal.App.4th 889, 915-916 [98 Cal. 
Rptr. 3d 137].) 

Here, there was no impermissible deferral. The 
RDEIR fully evaluated any impacts the project would 
have on freshwater marsh-occupying birds, which in-
cluded the black rail. It determined there would be no 
permanent impacts  [***67] on these birds due to the 
project's design of protecting wetlands, and it proposed 
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mitigation measures to minimize the project's possible 
temporary impacts. Thus, mitigation of impacts on black 
rails and all other freshwater marsh-occupying birds was 
not improperly deferred. 

(10) The Foundation's attack on the mitigation 
measure's requiring compliance with regulatory permit-
ting requirements if an endangered species such as the 
black rail is discovered is a red herring. "A condition 
requiring compliance with environmental regulations is a 
common and reasonable mitigating measure. [Citation.]" 
(Sundstrom v. County of Mendocino (1988)  [*237]  
202 Cal.App.3d 296, 308 [248 Cal. Rptr. 352].) The 
condition is particularly reasonable here because the City 
required real parties in interest to obtain all necessary 
federal and state permits from the Army Corps of Engi-
neers and the state Department of Fish and Game regu-
lating the project's impacts on wetlands, which happen 
also to be the very procedures in which the project's po-
tential impacts on endangered species would be ad-
dressed, arising as they would in this project by means of 
impacts on wetlands. (See 16 U.S.C. § 1536; Fish & G. 
Code, § 1600 et seq.) 

That a permit cannot  [***68] be issued to authorize 
taking a black rail is irrelevant. At issue is whether re-
quiring real parties in interest to obtain the permits that 
must be obtained and to comply with the mitigation 
measures imposed on those permits, as well as those im-
posed by the City, as a way to prevent the project from 
taking black rails is an enforceable mitigation measure. 
We conclude it is. 

(11) Courts have approved deferring the formulation 
of the details of a mitigation measure where another reg-
ulatory agency will issue a permit for the project and is 
expected to impose mitigation requirements independent 
of the CEQA process so long as the EIR included per-
formance criteria and the lead agency committed itself to 
mitigation. (Endangered Habitats League, Inc. v. County 
of Orange (2005) 131 Cal.App.4th 777, 793-794 [32 Cal. 
Rptr. 3d 177].) 

Here, the EIR stated the performance standard re-
garding black rails clearly: they are "fully protected 
birds," and thus  [**763]  the project cannot take them 
incidentally or otherwise. Moreover, the City committed 
to mitigate any impact on black rails by requiring real 
parties in interest to obtain all necessary permits regard-
ing the project's impacts on the site's wetlands. In this 
circumstance, this was  [***69] a sufficient mitigation 
measure that did not violate the requirements of CEQA. 
 
E. Project's consistency with City's general plan  

The Foundation claims the project as approved is 
inconsistent with the City's general plan. It asserts the 
project violates the general plan by permitting construc-

tion of a roadway on land designated as open space. We, 
like the trial court, conclude the City did not abuse its 
discretion in determining the proposed road did not vio-
late its general plan. 
 
1. Additional background information  

The City's general plan requires the City to apply 
open space designations to all land located within 50 feet 
from the banks of streams. The Foundation  [*238]  
claims the City violated this policy when it approved a 
road, Nature Trail Way, to make two limited encroach-
ments into the 50-foot buffer established for Clover Val-
ley Creek. 

In the FEIR, the City determined these two en-
croachments into the buffer, as well as a pedestrian and 
bicycle path in the buffer zone, were consistent with the 
general plan. The FEIR states: "The City of Rocklin has 
historically allowed for the construction of necessary 
roadways and public bike trails within the 50-foot open 
space buffer surrounding creeks. [¶]  [***70] Addition-
ally, the City determined that if Nature Trail Way was 
moved outward beyond the 50-foot buffer, the road 
would require additional grading and the clearing of a 
number of oak trees which exist on the western side of 
the proposed location for Nature Trail Way. The City 
considers the placement of Nature Trail Way within the 
50-foot open space buffer area to be the environmentally 
superior design choice due to the fact that placement 
outside of the buffer at these locations would result in 
additional hillside grading and additional loss of oak 
trees." 

The Foundation claims the City's approval of these 
encroachments into the 50-foot buffer violates the gen-
eral plan. 
 
2. Analysis  

(12) "A project is consistent with the general plan 
'"if, considering all its aspects, it will further the objec-
tives and policies of the general plan and not obstruct 
their attainment." ' [Citation.] A given project need not 
be in perfect conformity with each and every general 
plan policy. (Sequoyah Hills Homeowners Assn. v. City 
of Oakland (1993) 23 Cal.App.4th 704, 719 [29 Cal. 
Rptr. 2d 182] (Sequoyah).) To be consistent, a subdivi-
sion development must be 'compatible with' the objec-
tives, policies, general land uses and programs specified  
[***71] in the general plan. (Id. at pp. 717-718.)" (Fami-
lies Unafraid to Uphold Rural etc. County v. Board of 
Supervisors (1998) 62 Cal.App.4th 1332, 1336 [74 Cal. 
Rptr. 2d 1] (FUTURE).) 

A city's determination that a project is consistent 
with the city's general plan "carries a strong presumption 
of regularity. (Sequoyah, supra, 23 Cal.App.4th at p. 
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717.) This determination can be overturned only if the 
[city] abused its discretion--that is, did not proceed le-
gally, or if the determination is not supported by find-
ings, or if the findings are not supported by substantial 
evidence. (Ibid.) As for this substantial evidence prong, it 
has been said that a determination of general plan con-
sistency will be reversed only if, based on the evidence 
before the local governing body, '... a reasonable person 
could not have  [**764]  reached the same conclusion.' 
(No Oil, Inc. v. City of Los Angeles (1987) 196 
Cal.App.3d 223, 243 [242 Cal. Rptr. 37].)" (FUTURE, 
supra, 62 Cal.App.4th at p. 1338.) [*239]  

When we apply this standard, "the nature of the pol-
icy and the nature of the inconsistency are critical factors 
to consider." (FUTURE, supra, 62 Cal.App.4th at p. 
1341.) In addition, general consistencies with plan poli-
cies cannot overcome "specific, mandatory  [***72] and 
fundamental inconsistencies" with plan policies. (Id. at p. 
1342.) 

Reviewing the evidence that was before the City, no 
reasonable person would have determined the project 
was inconsistent with the general plan. Allowance of the 
encroachment into the 50-foot buffer in this case actually 
furthers the general plan's policies. The open space land 
use designation required by the general plan is designed 
to protect fish and wildlife, natural vegetation and habi-
tat, and scenic areas. The buffer is used to protect those 
areas from development. In this case, strictly enforcing 
the buffer defeats its purposes and likely conflicts with 
other general plan policies, as the City would be required 
to perform additional grading into a hillside and remove 
additional oak trees. 

Thus, any inconsistency that exists here is not fun-
damental. Nor was it not discussed. A reasonable person, 
seeking to implement the general plan's policies of pre-
serving habitat, open space, and scenic vistas, clearly 
would have concluded the deviation from the buffer zone 
requirement in this instance better fulfills the general 
plan's objectives and requirements. The City did not 
abuse its discretion in finding the project  [***73] is 
consistent with the general plan. 
 
III  
 
Loomis's Appeal  
 
A. Impacts on views  

Loomis claims the EIR failed to analyze sufficiently 
the project's impacts on views or to discuss possible mit-
igation measures to reduce those impacts. It claims no 
evidence supports the EIR's conclusion that impacts on 
views from western Loomis will not be significant, and 
that the City violated CEQA by not proposing measures 

to mitigate the impacts on views from Sierra College 
Boulevard. We disagree, and find the EIR adequately 
analyzes and mitigates the project's impacts on views. 
Some residents of Loomis may not want their views to-
wards Clover Valley to change, but CEQA is satisfied if 
the impacts are disclosed, analyzed, and feasibly miti-
gated. [*240]  
 
1. Additional background information  
 
a. EIR's analysis of impacts on views  

The RDEIR explains that Loomis lies to the east and 
southeast of the project site. Only a limited portion of the 
site is visible to the public from those areas. A portion on 
the site's eastern part is visible from areas within Loomis 
and by travelers along a short portion of Sierra College 
Boulevard. The site's southern part is visible to immedi-
ately adjoining residents of the existing Loomis subdivi-
sion  [***74] to the east. 

The RDEIR, in impact 4.3I-1, states implementation 
of the project, with its construction of roadways, infra-
structure, and single-family homes, "would constitute a 
substantial permanent alteration of the existing visual 
character of the project site." The grading required for 
the project will eliminate existing vegetation on the pro-
ject site, substantially altering the site's aesthetic value. 
This impact is considered significant and unavoidable, 
even when  [**765]  mitigated by requiring real parties 
in interest to submit and comply with a revegetation plan 
for all areas affected by grading. 

The RDEIR also lists as two specific impacts the 
impacts the project will have on views from the Loomis 
area. The first, impact 4.3I-2, lists as significant and un-
avoidable the impacts the project will have on views 
from Sierra College Boulevard and the northwest Loomis 
area. Sierra College Boulevard runs contiguous to the 
project site's northeast border along the site's eastern 
ridgeline. At that point, referred to by the RDEIR as a 
"summit," the existing land uses distinctly change from 
rural urbanization to undeveloped land. The project 
would result in residential and commercial development  
[***75] being built along that portion of Sierra College 
Boulevard, eliminating the current demarcation between 
developed and undeveloped land. The RDEIR deter-
mined this unbuffered change would be a significant and 
unavoidable impact to persons traveling along Sierra 
College Boulevard and who live in Loomis north of the 
"summit." The RDEIR claims there are no feasible miti-
gation measures for this impact. 

The second relevant impact, impact 4.3I-3, lists as 
less than significant any aesthetic impact the project will 
have on views from western Loomis. Residents of that 
area will have unrestricted views of the development 
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proposed for the site's southeastern ridgeline, south of the 
"summit" and west of Del Mar Avenue. The project calls 
for building single-family residences along the top of 
that ridge, some 100 to 150 feet above Loomis's valley 
floor. The slope between the Loomis residences and the 
project's hilltop residences will not be developed and will 
act as a buffer. 

The RDEIR claims impact 4.3I-3 is less than signif-
icant and requires no mitigation. The RDEIR states that 
"[d]espite the project's high visibility, the  [*241]  pro-
ject uses would be consistent with the surrounding 
off-site homes. [¶]  [***76] Viewers from this area are 
expected to tolerate a low-to-moderate level of visual 
change because of the quality of existing views, and be-
cause views from residences are particularly sensitive to 
the residents. Although the project would result in a high 
level of change as viewed from this area, the proposed 
project incorporates buffers in the southeast area of the 
project site. ... [T]he proposed project includes a buffer 
zone of 250-280 feet at the crest of the hill on the south-
eastern boundary of the proposed project site. Therefore, 
the impact of the anticipated development and the pro-
posed project is considered less-than-significant." 
(Original boldface & italics.) 

In its Master Comments of the FEIR, the City re-
sponded to public comments critical of the RDEIR's 
conclusion that certain view-related impacts were less 
than significant. The City claimed the comments misun-
derstood the RDEIR's discussion: "[T]he overall aesthet-
ic impact of developing the project site is significant and 
unavoidable due to the loss of existing visual resources 
within the project site. The discussions under Impacts 
4.3I-3 through 4.3I-6 address the additional question of 
the aesthetic consistency  [***77] of the proposed de-
velopment with surrounding development. Because the 
project proposes development that is consistent with 
surrounding development, this additional impact is 
deemed less than significant, even though the overall 
aesthetic impact is significant and unavoidable. [¶] As 
explained in the RDEIR, aesthetic impacts to viewers 
from western Loomis are not considered to be signifi-
cant, due to the visual consistency of project develop-
ment with surrounding off-site homes and the incorpora-
tion of a visual buffer of 250-280 feet at the crest of the 
hill. Contrary to the statement made in the comment, the 
EIR does not state that homes in the development  
[**766]  site will be 'invisible' to Loomis residents. To 
the contrary, the RDEIR acknowledges that development 
would be visible." (Italics omitted.) 

The City in the FEIR also responded to criticism that 
the RDEIR did not contain any feasible mitigation 
measures to minimize the significant impact on views 
along Sierra College Boulevard. The City disagreed with 
the claim, stating that "[m]easures to mitigate the impact 

(though not to a less-than-significant level) would be 
implemented as part of the project description, including 
landscaping  [***78] and other design features to help 
decrease impacts related to aesthetics and visual re-
sources. The City did not determine that any additional 
mitigation beyond those included with the project design 
would be feasible. Additionally, the Alternatives chapter 
[of the RDEIR] includes several alternatives for the pro-
posed project, such as the Maximum of 180 Units Alter-
native, which would decrease the total buildout of the 
proposed project and potentially decrease these impacts." 
[*242]  
 
b. Trial court's ruling  

Loomis challenged the EIR's analysis of the project's 
impacts on views. It claimed the analysis was contradic-
tory by stating alteration of views from western Loomis 
would be less than significant while at the same time 
stating viewers from this area would experience a high 
level of change. 

Loomis also claimed the analysis was conclusory. 
The EIR claimed impacts to views from Sierra College 
Boulevard were significant and unavoidable, and that no 
feasible mitigation measures existed to mitigate this im-
pact. Loomis argued there was no substantial evidence to 
claim no feasible mitigation measures existed. 

The trial court disagreed with both of Loomis's ar-
guments. It found the City clarified in the  [***79] 
Master Responses that it was addressing two separate 
impacts on views and there was no contradiction. The 
project's overall aesthetic impact was significant due to 
the loss of resources within the project site. However, 
when the project is considered in relation to surrounding 
development, the impact is less than significant because 
both the project and the surrounding uses consist primar-
ily of residential development. 

The trial court also determined the EIR did not err in 
concluding the impact to views along Sierra College 
Boulevard was significant and unavoidable because no 
feasible mitigation measure is available. It determined 
substantial evidence in the record established that the 
project's overall aesthetic impact was significant and 
unavoidable despite efforts to minimize the impact. The 
court did not directly discuss the EIR's conclusion that no 
feasible mitigation measures were available to mitigate 
this impact. 

Loomis claims the trial court's ruling is incorrect. It 
claims (1) substantial evidence does not support the 
EIR's conclusion that view impacts from western Loomis 
toward the project's southeast border will be less than 
significant; (2) impact 4.3I-3 is internally inconsistent  
[***80] by concluding the project will result in a high 
level of change to residents of western Loomis but the 
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impact is less than significant; and (3) the EIR fails to 
discuss possible mitigation measures to the substantial 
and unavoidable impacts to views from Sierra College 
Boulevard or to substantiate that any possible mitigation 
measures were infeasible. 
 
2. Analysis  

(13) "Aesthetic issues are properly studied in an EIR 
to assess the impacts of a project. (Pub. Resources Code, 
§ 21100, subd. (d); Pocket Protectors v. City of Sacra-
mento (2004) 124 Cal.App.4th 903, 936-940 [21  [*243]  
Cal. Rptr. 3d 791].) However, a lead agency  [**767]  
has the discretion to determine whether to classify an 
impact described in an EIR as 'significant,' depending on 
the nature of the area affected. (Guidelines, § 15064, 
subd. (b); Mira Mar Mobile Community v. City of 
Oceanside (2004) 119 Cal.App.4th 477, 492-493 [14 
Cal. Rptr. 3d 308] (Mira Mar); National Parks & Con-
servation Assn. v. County of Riverside (1999) 71 
Cal.App.4th 1341, 1357 [84 Cal. Rptr. 2d 563].) ... 

"'In exercising its discretion, a lead agency must 
necessarily make a policy decision in distinguishing be-
tween substantial and insubstantial adverse environmen-
tal impacts based, in part, on the setting. (CEQA Guide-
lines, § 15064, subd.  [***81] (b).) Where the agency 
determines that a project impact is insignificant, an EIR 
need only contain a brief statement addressing the rea-
sons for that conclusion. (CEQA Guidelines, § 15128.)' 
(Mira Mar, supra, 119 Cal.App.4th at pp. 492-493.) [¶] 
... [¶] 

"The possibility of significant adverse environmen-
tal impact is not raised simply because of individualized 
complaints regarding the aesthetic merit of a project. 
(See Bowman v. City of Berkeley (2004) 122 Cal.App.4th 
572, 584-593 [18 Cal. Rptr. 3d 814].) 'Under CEQA, the 
question is whether a project will affect the environment 
of persons in general, not whether a project will affect 
particular persons.' (Mira Mar, supra, 119 Cal.App.4th at 
p. 492.)" (Eureka Citizens for Responsible Government 
v. City of Eureka (2007) 147 Cal.App.4th 357, 375-376 
[54 Cal. Rptr. 3d 485], fn. omitted (Eureka Citizens).) 

Disagreements regarding the adequacy of an EIR's 
impact analysis will be resolved in favor of the lead 
agency if any substantial evidence supports the lead 
agency's determination. (See Laurel Heights Improve-
ment Assn. v. Regents of University of California, supra, 
47 Cal.3d at p. 409; see also 1 Kostka & Zischke, Prac-
tice Under the Cal. Environmental Quality Act 
(Cont.Ed.Bar 2d ed. 2011) § 13.26, pp. 637-638 (rev. 
1/10).) 

Loomis claims the EIR's conclusion  [***82] that 
impacts on views from western Loomis toward the pro-
ject's southeastern border would be a "high level" of 

change but would not be significant is not supported by 
substantial evidence and is contradictory. We disagree. 
The EIR stated an impact to aesthetic resources would be 
considered significant if the proposed project would 
"[s]ubstantially alter or degrade the visual character or 
quality of the project site; or [¶] [h]ave a substantial ad-
verse effect on a scenic vista ... ." Using this standard of 
significance, the EIR concluded the impacts on views 
from western Loomis toward the project's southeastern 
border would be less than significant. [*244]  

Substantial evidence supports this conclusion, and 
the finding is not contradictory. The EIR claimed the 
impact would not be significant due to the buffer be-
tween the valley floor and the new homes to be built on 
the top of the ridge. Although it is a "high level" of 
change, it is not a significant impact because the area is 
already a residential area. By containing factual state-
ments addressing why this impact is not significant, the 
EIR provided substantial evidence supporting its conclu-
sion, and the conclusion is not contradictory. (Eureka 
Citizens, supra, 147 Cal.App.4th at p. 376.) 

Loomis  [***83] also faults the EIR for not setting 
forth feasible mitigation measures to minimize the sig-
nificant impacts to views along Sierra College Boulevard 
at the project's northeast border. It suggests the EIR 
could have recommended measures such as reduced 
building sizes, screening using vegetation, avoiding 
building in key locations on the ridge, limiting the height 
of homes on the ridge, imposing design requirements 
such as colors to  [**768]  blend with the hillsides, or 
modifying building features to reduce light and glare. 
Instead, Loomis claims, the EIR simply concluded the 
significant impacts could not be mitigated. 

(14) EIR's are to identify feasible mitigation 
measures for each significant impact. (Guidelines, §§ 
15121, subd. (a), 15126.4, subd. (a).) "Although an EIR 
must identify proposed mitigation measures for adverse 
effects of the project, '"CEQA does not require analysis 
of every imaginable alternative or mitigation measure; its 
concern is with feasible means of reducing environmen-
tal effects."' [Citation.]" (Concerned Citizens of South 
Central L.A. v. Los Angeles Unified School Dist. (1994) 
24 Cal.App.4th 826, 841 [29 Cal. Rptr. 2d 492], original 
italics.) An EIR need not identify and discuss mitigation 
measures  [***84] that are infeasible. 

Here, the FEIR noted that feasible mitigation 
measures, including some similar to those suggested by 
Loomis would be imposed at the design stage. These 
included landscaping and specific design features to help 
decrease aesthetic impacts. 

In another section, the FEIR also explained why one 
of Loomis's proposed mitigation measures, relocating 
lots from off of the ridge, was not feasible. Such an ac-
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tion may not be legally feasible in light of the commit-
ments the City made to real parties in interest in the de-
velopment agreement. Moreover, relocating development 
off the ridge to some other location on the project site 
would affect open space areas that have been planned to 
protect the site's most environmentally sensitive re-
sources. This proposed mitigation measure thus could 
actually impact the environment more than the project 
would as currently planned. [*245]  

(15) Nothing in CEQA requires an EIR to explain 
why certain mitigation measures are infeasible. Rather, 
the statute directs agencies to propose feasible mitigation 
measures in an EIR. Substantial evidence indicates the 
City has analyzed the project's impacts on views, and has 
proposed feasible mitigation measures to minimize  
[***85] those impacts. That is sufficient for CEQA. 
 
B. Impacts on traffic  

Loomis claims the EIR is inadequate because it did 
not analyze traffic impacts at two particular intersections 
in Loomis, and because it did not analyze traffic impacts 
during school travel times. 

The City claims the EIR's analysis of impacts at 17 
different intersections, including three in Loomis, and its 
use of "PM peak hour" traffic analyses, when traffic is 
heavier than in "AM" (morning) conditions, satisfy the 
demands of CEQA. We, as did the trial court, agree with 
the City. 

(16) "CEQA does not require a lead agency to con-
duct every recommended test and perform all recom-
mended research to evaluate the impacts of a proposed 
project. The fact that additional studies might be helpful 
does not mean that they are required." (Association of 
Irritated Residents v. County of Madera (2003) 107 
Cal.App.4th 1383, 1396 [133 Cal. Rptr. 2d 718].) 
"CEQA does not require a lead agency to conduct every 
test or perform all research, study, and experimentation 

recommended or demanded by commentors." (Guide-
lines, § 15204, subd. (a).) 

Rather, CEQA requires an EIR to "be prepared with 
a sufficient degree of analysis to provide decisionmakers 
with information which enables them  [***86] to make 
a decision which intelligently takes account of environ-
mental consequences. An evaluation of the environmen-
tal effects of a proposed project need not be exhaustive, 
but the sufficiency of an EIR is to be reviewed in the 
light of what is reasonably feasible." (Guidelines, § 
15151.) 

 [**769]  The EIR's analysis of traffic satisfied this 
standard. The RDEIR analyzed levels of service at 17 
nearby intersections during the "PM" (evening) peak 
hour under five different scenarios: the existing condi-
tions, the existing conditions plus the project conditions, 
the year 2025 projected conditions under the current 
general plan if the project is not built, the year 2025 pro-
jected conditions if the project is built, and the year 2025 
projected conditions under a new, proposed general plan 
if the project is built. The analysis relied upon PM peak 
hour counts for two reasons: the City has historically 
relied upon PM peak hour counts, and PM conditions 
tend to have higher traffic volumes than AM (morning) 
conditions. The analysis determined the project's impact 
on traffic under each of these scenarios would be less 
than significant. [*246]  

Loomis does not fault this analysis. Rather, it claims 
the City did not  [***87] do enough analysis because it 
omitted two additional Loomis intersections, King Road 
at Taylor Road, and Horseshoe Bar Road at Interstate 80. 
It also claims the City erred by not analyzing the AM 
school time period. 

In the FEIR, the City responded to Loomis's criti-
cisms. It analyzed the percent changes in daily traffic 
volumes to the two locations suggested by Loomis under 
three scenarios, and determined the increase in volume to 
be as follows: 

 
________________________________________________________________________________ 
 
Scenario King Road/Taylor Road Horseshoe Bar Rd/I-80 
Existing plus project Less than 2% Less than 2% 
2025 current general plan plus 
project 

14% Less than 2% 

2025 proposed general plan 
plus project 

4% Less than 2% 

________________________________________________________________________________ 
 

Based on this analysis, the City determined that 
changes in traffic volumes at these two intersections 

would be small, and thus the City did not perform a for-
mal level of service intersection analysis for them. 
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The City also explained its use of the PM peak pe-
riod for its analysis instead of Loomis's proposed "school 
time" period. The PM peak hour is when the highest traf-
fic volumes are on the roadway system. Also, there is no 
evidence that time periods before or after school would 
be more critical than the PM peak hour. 

The EIR's analysis of traffic  [***88] impacts thus 
satisfied CEQA. By addressing Loomis's concerns in the 
FEIR, the EIR gave decision makers sufficient infor-
mation of the project's impacts on traffic, in light of what 
was reasonably feasible to analyze. CEQA required 
nothing more. 
 
C. Impacts on water supply  

Loomis claims substantial evidence does not support 
the EIR's conclusion that an adequate water supply will 
be available for the project. It faults the EIR for allegedly 
not demonstrating the water supply is sufficiently guar-
anteed for this project in the event the project is delayed 
and other development projects use the available water 
first. We conclude the EIR's analysis is sufficient. 
 
1. Additional background information  

The RDEIR explained that the City's water is pro-
vided by the Placer County Water Agency (PCWA). 
PCWA approved the City's request to supply  [*247]  
water to the project. It determined it had an adequate 
supply and sufficient infrastructure to meet the project's 
demands as well as the anticipated demands for new de-
velopment in western Placer County for the next 20 
years. 

 [**770]  As of 2007, PCWA had 17,358 acre-feet 
per year (afy) of uncommitted water to be used by new 
development in western Placer County. PCWA calculat-
ed  [***89] this project at buildout would require ap-
proximately 631 afy. The RDEIR thus concluded the 
project currently had a sufficient water supply. 

However, the RDEIR noted that because PCWA has 
a "first-come, first-serve[d]" policy for serving new cus-
tomers, a delay in constructing the project could jeop-
ardize the project's access to the surplus water. If that 
were to happen, certain infrastructure projects already 
planned by PCWA would have to be implemented to 
provide adequate water to the project. PCWA would 
determine the need for these improvements when real 
parties in interest paid to be connected to the system. If 
PCWA determined it did not have adequate supply to 
service the project at that time, the project would not 
proceed until such time when the infrastructure im-
provements were made. If PCWA determined it had ad-
equate supply for the project, it would guarantee water to 
serve the site. 

In response to comments about the RDEIR's water 
supply analysis, the City in its Master Comments to the 
FEIR expanded its discussion of water supply impacts. 
Regarding the possibility of PCWA not having sufficient 
supplies if the project is delayed unexpectedly, the City 
explained that PCWA has additional  [***90] water 
rights to the American River, which it is currently nego-
tiating to transfer to the Sacramento River. If the transfer 
occurs this additional water would be available to service 
the project. 

Specifically, PCWA has rights to an additional 
35,000 afy of water from the American River through the 
federal Central Valley Project administered by the Bu-
reau of Reclamation. The City anticipates this water be-
ing available by 2015 by means of a unique contractual 
agreement. Pursuant to an agreement signed by numer-
ous water purveyors in Northern California known as the 
Water Forum Agreement, PCWA has applied to divert 
35,000 afy from the Sacramento River in lieu of taking 
the same amount of water from the American River. This 
diversion is already undergoing environmental review 
under CEQA and its federal counterpart. 

The City claims a reasonable certainty that this wa-
ter will be available to it. The diversion is based on actu-
al rights the City has to American River water, not 
so-called entitlements to paper water; the diversion has 
the support of all Water Forum Agreement signatories as 
it will have less environmental  [*248]  impact than 
taking water from the American River; and the project 
has been  [***91] encouraged by federal legislation. 

The City acknowledges the diversion faces regula-
tory hurdles that could cause delays: completion of en-
vironmental review, approval of a contract between 
PCWA and the Bureau of Reclamation, approval of a 
wetlands "fill" permit by the Army Corps of Engineers 
under the federal Clean Water Act of 1977 (Pub.L. No. 
95-217 (Dec. 27, 1977) 91 Stat. 1566), and consultations 
required under the federal Endangered Species Act of 
1973 (16 U.S.C. § 1531 et seq.). However, the City and 
other agencies participating in the diversion project have 
already taken steps to minimize impacts the project may 
have on endangered species. 

The FEIR reminds the reader that notwithstanding 
these contingencies, PCWA has certified that it has suf-
ficient water supplies for this project and all other con-
templated development within its service area through 
the next 20 years barring any unforeseen and unexpected 
delays in project development. 
 
2. Analysis  

(17) In Vineyard Area Citizens, supra, 40 Cal.4th 
412,  [**771]  our Supreme Court established four 
principles that govern an EIR's analysis of water supply 



Page 26 
197 Cal. App. 4th 200, *; 128 Cal. Rptr. 3d 733, **; 

2011 Cal. App. LEXIS 884, *** 

impacts. First, "[d]ecision makers  [***92] must, under 
the law, be presented with sufficient facts to 'evaluate the 
pros and cons of supplying the amount of water that the 
[project] will need.' [Citation.]" (Id. at p. 431.) 

Second, an EIR "evaluating a planned land use pro-
ject must assume that all phases of the project will even-
tually be built and will need water, and must analyze, to 
the extent reasonably possible, the impacts of providing 
water to the entire proposed project. [Citation.]" (Vine-
yard Area Citizens, supra, 40 Cal.4th at p. 431.) 

"Third, the future water supplies identified and ana-
lyzed must bear a likelihood of actually proving availa-
ble; speculative sources and unrealistic allocations ('pa-
per water') are insufficient bases for decisionmaking un-
der CEQA. [Citation.] An EIR for a land use project 
must address the impacts of likely future water sources, 
and the EIR's discussion must include a reasoned analy-
sis of the circumstances affecting the likelihood of the 
water's availability." (Vineyard Area Citizens, supra, 40 
Cal.4th at p. 432, original italics.) 

Fourth, "where, despite a full discussion, it is impos-
sible to confidently determine that anticipated future 
water sources will be available, CEQA requires some  
[***93] discussion of possible replacement sources or 
alternatives to  [*249]  use of the anticipated water, and 
of the environmental consequences of those contingen-
cies. [Citation.]" (Vineyard Area Citizens, supra, 40 
Cal.4th at p. 432.) 

Loomis targets the EIR's compliance with Vineyard 
Area Citizens's third and fourth principles: the likelihood 
that identified future water supplies will be able to pro-
vide the needed water, and a discussion of possible re-
placement sources if it is impossible to confidently de-
termine the anticipated water will be available. Loomis 
claims the EIR's analysis fails to verify PCWA water will 
be able to provide the needed water due to PCWA's "first 
come, first serve[d]" policy, and that the EIR's discussion 
of a possible replacement source, the Sacramento River 
diversion water, is too uncertain a possibility to be con-
sidered as a viable replacement source. 

Our review convinces us the EIR satisfies the stand-
ards set forth in Vineyard Area Citizens. The EIR identi-
fies future water supplies sufficient to satisfy the pro-
ject's needs that have a likelihood of actually being 
available, it analyzes the circumstances affecting the 
likelihood of the water's availability, and it  [***94] 
discusses possible replacement sources in the event the 
primary source proves to be unavailable. 

Pursuant to statutory mandates, PCWA certified to 
the City in writing that it has sufficient water to meet the 
development's needs, and, indeed, the needs of all other 
contemplated development within PCWA's service area 

for the next 20 years. "Government Code section 66473.7 
generally requires a city or county, before approving a 
subdivision map for a residential development of more 
than 500 units, to obtain from the applicable public water 
system a 'written verification' that adequate water sup-
plies will be available for that project as well as other 
existing and planned future uses for a projected 20-year 
period. When the verification rests on supplies not yet 
available to the water provider, it is to be based on firm 
indications the water will be available in the future, in-
cluding written contracts for water rights, approved fi-
nancing programs for delivery facilities, and the regula-
tory approvals required to construct infrastructure and 
deliver the water. (Id., subd. (d).) The subdivision  
[**772]  map may be approved only if the water system 
verifies, or the city or county finds on substantial  
[***95] evidence, that water supplies will be adequate. 
(Id., subd. (b); see Tepper, New Water Requirements for 
Large-Scale Developments [(Jan. 2005)] 27 L.A. Law. 
[18,] 20.)" (Vineyard Area Citizens, supra, 40 Cal.4th at 
p. 433.) 

In addition, "Water Code sections 10910 to 10912, 
enacted in 1995 but substantially amended in 2001, apply 
more broadly to any large land use project (not only res-
idential developments) and to approval of any such pro-
ject subject to CEQA (not only to subdivision map ap-
provals). (Wat. Code,  [*250]  §§ 10910, subd. (a), 
10912, subds. (a), (b).) They require the city or county 
considering a project to obtain, at the outset of the CEQA 
process, a water supply 'assessment' from the applicable 
public water system. (Wat. Code, § 10910, subd. (b).) 
The 'water supply assessment' is then to be included in 
any CEQA document the city or county prepares for the 
project. (Wat. Code, § 10911, subd. (b).) With regard to 
existing supply entitlements and rights, a water supply 
assessment must include assurances such as written con-
tracts, capital outlay programs and regulatory approvals 
for facilities construction (paralleling the assurances 
Gov. Code, § 66473.7, subd. (d) requires for future  
[***96] water), but as to additional future supplies 
needed to serve the project, the assessment need include 
only the public water system's plans for acquiring the 
additional supplies, including cost and time estimates 
and regulatory approvals the system anticipates needing. 
(Wat. Code, §§ 10910, subd. (d)(2), 10911, subd. (a).)" 
(Vineyard Area Citizens, supra, 40 Cal.4th at p. 433, 
original italics, fn. omitted.) 

(18) "Taken together, Water Code sections 10910 to 
10912 and Government Code section 66473.7 thus de-
mand ... that 'water supplies must be identified with more 
specificity at each step as land use planning and water 
supply planning move forward from general phases to 
more specific phases.' The plans and estimates that Water 
Code section 10910 mandates for future water supplies at 
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the time of any approval subject to CEQA must, under 
Government Code section 66473.7, be replaced by firm 
assurances at the subdivision map approval stage." 
(Vineyard Area Citizens, supra, 40 Cal.4th at pp. 
433-434, original italics.) 

Loomis claims PCWA's written certification of suf-
ficient water supply for this project does not qualify as a 
firm assurance because PCWA's "first come, first 
serve[d]" policy leaves  [***97] open the possibility of 
not having sufficient water should this project be unex-
pectedly delayed. However, the Supreme Court stated 
that to pass muster under CEQA, the future water sup-
plies identified and analyzed "must bear a likelihood of 
actually proving available." (Vineyard Area Citizens, 
supra, 40 Cal.4th at p. 432.) Clearly, PCWA's written 
certification that it currently has sufficient water for this 
project and all other developments contemplated for the 
next 20 years satisfies this test. It has over 17,000 afy of 
unclaimed water, and this project at full buildout will 
require only 631 afy, or approximately 4 percent, of that 
water. This verification rests on supplies that are availa-
ble. There is no mere likelihood here. This evidence es-
tablishes a virtual certainty the water will be available, 
far more than CEQA requires. 

Also, because in this instance it was not "impossible 
to confidently determine that anticipated future water 
sources will be available," the EIR was not required  

[**773]  to satisfy Vineyard Area Citizens's fourth prin-
ciple, that of  [*251]  including some discussion of a 
possible replacement source. Nevertheless, the EIR in-
cluded that discussion. It explained PCWA would  
[***98] likely obtain another 35,000 afy of water from 
the Sacramento River, subject to ongoing governmental 
approvals. That discussion was also adequate, as it relat-
ed only to a viable future source that was not likely 
needed to provide water to this project. Thus, like the 
assessment required under Water Code section 10910, 
the EIR's analysis needed to include only PCWA's plans 
for acquiring the additional water and the regulatory ap-
provals it would need to acquire the water. This EIR in-
cluded that discussion. 

We thus conclude the EIR complied with CEQA's 
requirements for analyzing water supply, and that sub-
stantial evidence supports the EIR's and the City's deter-
minations that the project's impacts on water supply 
would not be significant. 
 
DISPOSITION  

The judgment is affirmed. Costs on appeal are 
awarded to the City and real parties in interest. (Cal. 
Rules of Court, rule 8.278(a).) 

Hull, J., and Robie, J., concurred. 
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Table C-1
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction Equipment Assumptions

Equipment FUEL HP No of Equipment Hrs Per Day Days in Service

Shallow Flood

Shallow Flood Areas ‐ Turnout Facilities

Earthen Pad Construction

Dozer DIESEL 358 1 5 34

Excavator DIESEL 157 1 5 34

Dump Truck DIESEL 381 2 2 34

Vibratory Roller Compactor DIESEL 84 1 6 34

Mainline Connection

Vactor Truck DIESEL 250 1 6 38

Excavator DIESEL 157 1 6 38

Excavator with roller bucket or sheep‐foot DIESEL 157 1 6 38

Dump Truck DIESEL 381 1 6 38

Vibratory Roller Compactor DIESEL 84 2 6 38

Submain and Header Installation

Vactor Truck DIESEL 250 1 2 44

Excavator DIESEL 157 1 5 44

Excavator with roller bucket or sheets foot DIESEL 157 1 5 44

Wacker Compactor GAS 5.5 1 6 44

Underground Electrical Conduit Installation

Backhoe DIESEL 75 1 5 75

Dump Truck DIESEL 381 1 2 75

Ready Mix Truck DIESEL 250 1 4 75

Wacker Compactor GAS 5.5 1 6 75

Subgrade Preparation

Dump Truck DIESEL 381 1 2 25

Grader DIESEL 162 1 5 25

Vibratory Roller Compactor DIESEL 84 1 6 25

Wacker Compactor GAS 5.5 1 6 25

Construct Concrete Pads

Ready Mix Truck DIESEL 250 1 4 8

Install Above Grade Piping, etc.

Ready Mix Truck DIESEL 250 1 4 150

Telehandler DIESEL 250 1 5 150

Forklift DIESEL 83 1 5 150

Boom Truck DIESEL 250 1 2 150

Shallow Flood Areas

HDPE Submain and Flush Pipe Installation

Trencher DIESEL 69 2 4 220

Excavator DIESEL 157 2 4 220

Dozer DIESEL 358 2 5 220

Scraper DIESEL 356 2 5 220

Generator DIESEL 50 2 8 220

Drain Line

Tractor DIESEL 75 2 5 190

Trencher DIESEL 69 2 4 190

Dozer DIESEL 358 2 5 190

Scraper DIESEL 356 2 5 190

C-1



Table C-1
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction Equipment Assumptions

Equipment FUEL HP No of Equipment Hrs Per Day Days in Service

HDPE Laterals and Risers Installation

Tractor DIESEL 75 2 5 220

Trencher DIESEL 69 2 8 220

Dozer DIESEL 358 2 5 220

Scraper DIESEL 356 2 5 220

HDPE Fusing Machine (Generator) DIESEL 84 2 5 220

Quads DIESEL 50 2 8 220

High Voltage Cable

Backhoe DIESEL 75 1 5 125

Tractor with cable reel DIESEL 75 1 4 125

Dump Truck DIESEL 381 1 2 125

Ready Mix Truck DIESEL 250 1 2 125

Motor Grader DIESEL 162 1 5 125

Miscellaneous Concrete Structures

Excavator DIESEL 157 2 4 175

Dozer DIESEL 358 1 5 175

Loader DIESEL 75 1 5 175

Dump Truck DIESEL 381 3 2 175

Ready Mix Trucks DIESEL 250 4 2 175

Wacker Compactor GAS 5.5 1 5 175

Flushing and Testing

Quads DIESEL 50 2 2 40

Managed Vegetation Areas

Excavation, Soil Conditioning, and Land Leveling

Dozer DIESEL 358 1 5 40

Farm Tractor DIESEL 75 1 5 40

Quad Tractor with Scraper DIESEL 50 4 5 40

Road

Dozer DIESEL 358 1 5 30

Motor Grader DIESEL 162 1 2 30

Skid Steer DIESEL 37 1 2 30

Dump Trucks DIESEL 381 2 2 30

Quad Tractor with Scraper DIESEL 50 4 5 30

Road Base Course and Armoring

Dump Truck DIESEL 381 10 5 20

Dozer DIESEL 358 2 5 20

Loaders DIESEL 75 2 5 20

Grader DIESEL 162 1 5 20

HDPE Submain, Laterals, and Risers Installation

Tractor DIESEL 75 2 5 40

Trencher DIESEL 69 2 4 40

Dozer DIESEL 358 2 5 40

Scraper DIESEL 356 2 5 40

HDPE Fusing Machine (Generator) DIESEL 84 2 8 40

Quads DIESEL 50 2 2 40

Diesel Generator (50 hp) DIESEL 50 2 8 40

Flushing and Testing

Quads DIESEL 50 2 2 10

Seeding and Planting

Seeding Machine DIESEL 50 1 8 25

Gravel Installation

Staging Area Preparation

Dozer DIESEL 358 3 5 50
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Table C-1
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction Equipment Assumptions

Equipment FUEL HP No of Equipment Hrs Per Day Days in Service

Access Roadways

Dozer DIESEL 358 2 5 200

Scraper DIESEL 356 1 5 200

Gravel Delivery to Stockpile

Dump Truck (see truck mileage) DIESEL 381 20 1 320

Dozer DIESEL 358 3 5 320

Loaders DIESEL 75 7 5 320

Gravel Delivery from Stockpile to DCM Area

Dump Trucks (see truck mileage) DIESEL 381 10 1 315

Geotextile and Gravel Application

Backhoe/tractor/dozer DIESEL 75 4 5 315

D6 Dozers DIESEL 358 8 5 315

All Activities No. VMT Days

Flatbed Truck ‐ All Deliveries Heavy Duty Truck, Diesel 1 80 390

Fuel and Water Trucks ‐ All Activities Medium Duty Truck, Diesel 7 20 390

Light Duty Trucks ‐ All Activities Light Duty Truck, Diesel 20 20 390
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Table C-2
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction Heavy Equipment Emissions

Equipment FUEL HP ROG (lb/hr) CO (lb/hr) NOX (lb/hr) SOX (lb/hr)
PM10 
(lb/hr)

PM2.5 
(lb/hr) CO2  (lb/hr) CH4  (lb/hr)

N2O  
(lb/hr)

No of 
Equipment

Hrs 
Per 
Day

Days in 
Service

ROG 
lbs/day

CO 
lbs/day

NOX 
lbs/day

SOX 
lbs/day

PM10 
lbs/day

PM2.5 
lbs/day

CO2  
lbs/day

CH4  
lbs/day

N2O  
lbs/day

ROG 
tons 

(total)
CO tons 
(total)

NOX 
tons 

(total)

SOX 
tons 

(total)

PM10 
tons 

(total)

PM2.5 
tons 

(total)

CO2  
tons 

(total)

CH4   
tons 

(total)

N2O   
tons 

(total)

Shallow Flood Areas - Turnout Facilities
Earthen Pad Construction
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 1 5 34 1.10 4.21 8.86 0.01 0.36 0.32 1021 0.10 0.84 0.019 0.072 0.151 0.000 0.006 0.005 16 0.002 0.013
Excavator DIESEL 157 0.0942 0.6178 0.6219 0.0011 0.0382 0.0340 99.2859 0.0085 0.0591 1 5 34 0.47 3.09 3.11 0.01 0.19 0.17 496 0.04 0.30 0.008 0.053 0.053 0.000 0.003 0.003 8 0.001 0.005
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 2 2 34 0.56 1.75 3.86 0.01 0.14 0.12 815 0.05 0.37 0.010 0.030 0.066 0.000 0.002 0.002 13 0.001 0.006
Vibratory Roller Compactor DIESEL 84 0.0673 0.3035 0.3626 0.0005 0.0296 0.0263 41.6412 0.0061 0.0344 1 6 34 0.40 1.82 2.18 0.00 0.18 0.16 250 0.04 0.21 0.007 0.031 0.037 0.000 0.003 0.003 4 0.001 0.003
Subtotal 2.54 10.87 18.01 0.03 0.87 0.77 2582 0.23 1.71 0.04 0.18 0.31 0.00 0.01 0.01 40 0.00 0.03

Mainline Connection
Vactor Truck DIESEL 250 0.1179 0.3651 0.8678 0.0019 0.0290 0.0258 166.5454 0.0106 0.0824 1 6 38 0.71 2.19 5.21 0.01 0.17 0.16 999 0.06 0.49 0.013 0.042 0.099 0.000 0.003 0.003 17 0.001 0.009
Excavator DIESEL 157 0.1179 0.3651 0.8678 0.0019 0.0290 0.0258 99.2859 0.0085 0.0824 1 6 38 0.71 2.19 5.21 0.01 0.17 0.16 596 0.05 0.49 0.013 0.042 0.099 0.000 0.003 0.003 10 0.001 0.009
Excavator with roller bucket or sheep-foot DIESEL 157 0.0942 0.6178 0.6219 0.0011 0.0382 0.0340 99.2859 0.0085 0.0591 1 6 38 0.57 3.71 3.73 0.01 0.23 0.20 596 0.05 0.35 0.011 0.070 0.071 0.000 0.004 0.004 10 0.001 0.006
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 1 6 38 0.84 2.62 5.80 0.01 0.20 0.18 1222 0.08 0.55 0.016 0.050 0.110 0.000 0.004 0.003 21 0.001 0.009
Vibratory Roller Compactor DIESEL 84 0.0673 0.3035 0.3626 0.0005 0.0296 0.0263 41.6412 0.0061 0.0344 2 6 38 0.81 3.64 4.35 0.01 0.35 0.32 500 0.07 0.41 0.015 0.069 0.083 0.000 0.007 0.006 9 0.001 0.007
Subtotal 3.63 14.35 24.29 0.05 1.14 1.01 3913 0.31 2.31 0.07 0.27 0.46 0.00 0.02 0.02 67 0.01 0.04

Submain and Header Installation
Vactor Truck DIESEL 250 0.1179 0.3651 0.8678 0.0019 0.0290 0.0258 166.5454 0.0106 0.0824 1 2 44 0.24 0.73 1.74 0.00 0.06 0.05 333 0.02 0.16 0.005 0.016 0.038 0.000 0.001 0.001 7 0.000 0.003
Excavator DIESEL 157 0.0942 0.6178 0.6219 0.0011 0.0382 0.0340 99.2859 0.0085 0.0591 1 5 44 0.47 3.09 3.11 0.01 0.19 0.17 496 0.04 0.30 0.010 0.068 0.068 0.000 0.004 0.004 10 0.001 0.006
Excavator with roller bucket or sheets foot DIESEL 157 0.0942 0.6178 0.6219 0.0011 0.0382 0.0340 99.2859 0.0085 0.0591 1 5 44 0.47 3.09 3.11 0.01 0.19 0.17 496 0.04 0.30 0.010 0.068 0.068 0.000 0.004 0.004 10 0.001 0.006
Wacker Compactor GAS 5.5 5.2273 224.6638 4.0282 0.0177 3.6001 3.2041 429.4472 0.3240 0.6410 1 6 44 31.36 1347.98 24.17 0.11 21.60 19.22 2577 1.94 3.85 0.690 29.656 0.532 0.002 0.475 0.423 51 0.039 0.077
Subtotal 32.54 1354.89 32.12 0.12 22.04 19.62 3903 2.05 4.60 0.72 29.81 0.71 0.00 0.48 0.43 78 0.04 0.09

Underground Electrical Conduit Installation
Backhoe DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 1 5 75 0.21 1.25 1.22 0.00 0.09 0.08 171 0.02 0.12 0.008 0.047 0.046 0.000 0.003 0.003 6 0.001 0.004
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 1 2 75 0.28 0.87 1.93 0.00 0.07 0.06 407 0.03 0.18 0.011 0.033 0.072 0.000 0.003 0.002 14 0.001 0.006
Ready Mix Truck DIESEL 250 0.1179 0.9397 2.1025 0.0044 0.0741 0.0659 441.7386 0.0273 0.1997 1 4 75 0.47 3.76 8.41 0.02 0.30 0.26 1767 0.11 0.80 0.018 0.141 0.315 0.001 0.011 0.010 60 0.004 0.027
Wacker Compactor GAS 5.5 5.2273 224.6638 4.0282 0.0177 3.6001 3.2041 429.4472 0.3240 0.6410 1 6 75 31.36 1347.98 24.17 0.11 21.60 19.22 2577 1.94 3.85 1.176 50.549 0.906 0.004 0.810 0.721 88 0.066 0.131
Subtotal 32.32 1353.86 35.73 0.13 22.05 19.62 4922 2.10 4.94 1.21 50.77 1.34 0.00 0.83 0.74 167 0.07 0.17

Subgrade Preparation
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 1 2 25 0.28 0.87 1.93 0.00 0.07 0.06 407 0.03 0.18 0.004 0.011 0.024 0.000 0.001 0.001 5 0.000 0.002
Grader DIESEL 162 0.0985 0.6677 0.8563 0.0014 0.0458 0.0408 123.0527 0.0089 0.0814 1 5 25 0.49 3.34 4.28 0.01 0.23 0.20 615 0.04 0.41 0.006 0.042 0.054 0.000 0.003 0.003 7 0.001 0.005
Vibratory Roller Compactor DIESEL 84 0.0673 0.3035 0.3626 0.0005 0.0296 0.0263 41.6412 0.0061 0.0344 1 6 25 0.40 1.82 2.18 0.00 0.18 0.16 250 0.04 0.21 0.005 0.023 0.027 0.000 0.002 0.002 3 0.000 0.002
Wacker Compactor GAS 5.5 5.2273 224.6638 4.0282 0.0177 3.6001 3.2041 429.4472 0.3240 0.6410 1 6 25 31.36 1347.98 24.17 0.11 21.60 19.22 2577 1.94 3.85 0.392 16.850 0.302 0.001 0.270 0.240 29 0.022 0.044
Subtotal 32.54 1354.02 32.56 0.12 22.07 19.65 3849 2.05 4.64 0.41 16.93 0.41 0.00 0.28 0.25 44 0.02 0.05

Construct Concrete Pads
Ready Mix Truck DIESEL 250 0.1179 0.2449 0.2003 0.0003 0.0171 0.0152 21.7446 0.0063 0.0190 1 4 8 0.47 0.98 0.80 0.00 0.07 0.06 87 0.03 0.08 0.002 0.004 0.003 0.000 0.000 0.000 0 0.000 0.000
Subtotal 0.47 0.98 0.80 0.00 0.07 0.06 87 0.03 0.08 0.00 0.00 0.00 0.00 0.00 0.00 0 0.00 0.00

Install Above Grade Piping, etc.
Ready Mix Truck DIESEL 250 0.1179 0.5599 1.4849 0.0026 0.0511 0.0454 265.4118 0.0165 0.1411 1 4 150 0.47 2.24 5.94 0.01 0.20 0.18 1062 0.07 0.56 0.035 0.168 0.445 0.001 0.015 0.014 72 0.004 0.038
Telehandler DIESEL 250 0.1107 0.3592 0.9207 0.0019 0.0302 0.0269 170.7966 0.0100 0.0875 1 5 150 0.55 1.80 4.60 0.01 0.15 0.13 854 0.05 0.44 0.042 0.135 0.345 0.001 0.011 0.010 58 0.003 0.030
Forklift DIESEL 83 0.0254 0.1623 0.1560 0.0003 0.0107 0.0096 22.0052 0.0023 0.0148 1 5 150 0.13 0.81 0.78 0.00 0.05 0.05 110 0.01 0.07 0.010 0.061 0.059 0.000 0.004 0.004 7 0.001 0.005
Boom Truck DIESEL 250 0.1179 0.3651 0.8678 0.0019 0.0290 0.0258 166.5454 0.0106 0.0824 1 2 150 0.24 0.73 1.74 0.00 0.06 0.05 333 0.02 0.16 0.018 0.055 0.130 0.000 0.004 0.004 23 0.001 0.011
Subtotal 1.39 5.58 13.06 0.03 0.47 0.42 2359 0.15 1.24 0.10 0.42 0.98 0.00 0.04 0.03 160 0.01 0.08

Shallow Flood Areas
HDPE Submain and Flush Pipe Installation
Trencher DIESEL 69 0.0795 0.3014 0.3901 0.0005 0.0330 0.0294 38.5147 0.0072 0.0371 2 4 220 0.64 2.41 3.12 0.00 0.26 0.23 308 0.06 0.30 0.070 0.265 0.343 0.000 0.029 0.026 31 0.006 0.030
Excavator DIESEL 157 0.0942 0.6178 0.6219 0.0011 0.0382 0.0340 99.2859 0.0085 0.0591 2 4 220 0.75 4.94 4.98 0.01 0.31 0.27 794 0.07 0.47 0.083 0.544 0.547 0.001 0.034 0.030 79 0.007 0.047
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 2 5 220 2.20 8.43 17.71 0.02 0.73 0.65 2043 0.20 1.68 0.242 0.927 1.949 0.002 0.080 0.071 204 0.020 0.168
Scraper DIESEL 356 0.2103 0.7377 1.7217 0.0025 0.0658 0.0585 47.0485 0.0037 0.1636 2 5 220 2.10 7.38 17.22 0.02 0.66 0.59 470 0.04 1.64 0.231 0.811 1.894 0.003 0.072 0.064 47 0.004 0.163
Generator DIESEL 50 0.0630 0.2393 0.2532 0.0004 0.0174 0.0155 30.6230 0.0057 0.0241 2 8 220 1.01 3.83 4.05 0.01 0.28 0.25 490 0.09 0.38 0.111 0.421 0.446 0.001 0.031 0.027 49 0.009 0.038
Subtotal 6.70 26.99 47.08 0.06 2.23 1.99 4106 0.45 4.47 0.74 2.97 5.18 0.01 0.25 0.22 410 0.05 0.45

Drain Line
Tractor DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 2 5 190 0.42 2.50 2.44 0.00 0.17 0.15 343 0.04 0.23 0.040 0.237 0.232 0.000 0.016 0.014 30 0.003 0.020
Trencher DIESEL 69 0.0795 0.3014 0.3901 0.0005 0.0330 0.0294 38.5147 0.0072 0.0371 2 4 190 0.64 2.41 3.12 0.00 0.26 0.23 308 0.06 0.30 0.060 0.229 0.296 0.000 0.025 0.022 27 0.005 0.026
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 2 5 190 2.20 8.43 17.71 0.02 0.73 0.65 2043 0.20 1.68 0.209 0.801 1.683 0.002 0.069 0.061 176 0.017 0.145
Scraper DIESEL 356 0.2103 0.7377 1.7217 0.0025 0.0658 0.0585 47.0485 0.0037 0.1636 2 5 190 2.10 7.38 17.22 0.02 0.66 0.59 470 0.04 1.64 0.200 0.701 1.636 0.002 0.062 0.056 41 0.003 0.141
Subtotal 5.36 20.71 40.49 0.05 1.82 1.62 3164 0.33 3.85 0.51 1.97 3.85 0.01 0.17 0.15 273 0.03 0.33

HDPE Laterals and Risers Installation
Tractor DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 2 5 220 0.42 2.50 2.44 0.00 0.17 0.15 343 0.04 0.23 0.046 0.275 0.268 0.000 0.019 0.017 34 0.004 0.023
Trencher DIESEL 69 0.0795 0.3014 0.3901 0.0005 0.0330 0.0294 38.5147 0.0072 0.0371 2 8 220 1.27 4.82 6.24 0.01 0.53 0.47 616 0.11 0.59 0.140 0.530 0.687 0.001 0.058 0.052 61 0.011 0.059
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 2 5 220 2.20 8.43 17.71 0.02 0.73 0.65 2043 0.20 1.68 0.242 0.927 1.949 0.002 0.080 0.071 204 0.020 0.168
Scraper DIESEL 356 0.2103 0.7377 1.7217 0.0025 0.0658 0.0585 47.0485 0.0037 0.1636 2 5 220 2.10 7.38 17.22 0.02 0.66 0.59 470 0.04 1.64 0.231 0.811 1.894 0.003 0.072 0.064 47 0.004 0.163
HDPE Fusing Machine (Generator) DIESEL 84 0.0642 0.3438 0.4269 0.0006 0.0300 0.0267 44.4420 0.0048 0.0406 2 5 220 0.64 3.44 4.27 0.01 0.30 0.27 444 0.05 0.41 0.071 0.378 0.470 0.001 0.033 0.029 44 0.005 0.040
Quads DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 2 8 220 6.52 10.19 0.00 0.02 0.08 0.07 22 0.41 0.01 0.718 1.121 0.000 0.002 0.009 0.008 2 0.040 0.001
Subtotal 13.16 36.75 47.88 0.08 2.46 2.19 3938 0.84 4.56 1.45 4.04 5.27 0.01 0.27 0.24 393 0.08 0.45

High Voltage Cable
Backhoe DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 1 5 125 0.21 1.25 1.22 0.00 0.09 0.08 171 0.02 0.12 0.013 0.078 0.076 0.000 0.005 0.005 10 0.001 0.007
Tractor with cable reel DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 1 4 125 0.17 1.00 0.98 0.00 0.07 0.06 137 0.02 0.09 0.010 0.062 0.061 0.000 0.004 0.004 8 0.001 0.005
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 1 2 125 0.28 0.87 1.93 0.00 0.07 0.06 407 0.03 0.18 0.018 0.055 0.121 0.000 0.004 0.004 23 0.001 0.010
Ready Mix Truck DIESEL 250 0.1179 0.2785 0.3830 0.0006 0.0239 0.0213 49.6067 0.0051 0.0364 1 2 125 0.24 0.56 0.77 0.00 0.05 0.04 99 0.01 0.07 0.015 0.035 0.048 0.000 0.003 0.003 6 0.001 0.004
Motor Grader DIESEL 162 0.0985 0.6677 0.8563 0.0014 0.0458 0.0408 123.0527 0.0089 0.0814 1 5 125 0.49 3.34 4.28 0.01 0.23 0.20 615 0.04 0.41 0.031 0.209 0.268 0.000 0.014 0.013 35 0.003 0.023
Subtotal 1.38 7.02 9.18 0.02 0.50 0.44 1430 0.11 0.87 0.09 0.44 0.57 0.00 0.03 0.03 81 0.01 0.05

Miscellaneous Concrete Structures
Excavator DIESEL 157 0.0942 0.6178 0.6219 0.0011 0.0382 0.0340 99.2859 0.0085 0.0591 2 4 175 0.75 4.94 4.98 0.01 0.31 0.27 794 0.07 0.47 0.066 0.432 0.435 0.001 0.027 0.024 63 0.005 0.038
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 1 5 175 1.10 4.21 8.86 0.01 0.36 0.32 1021 0.10 0.84 0.096 0.369 0.775 0.001 0.032 0.028 81 0.008 0.067
Loader DIESEL 75 0.0611 0.2907 0.3189 0.0005 0.0254 0.0226 38.2860 0.0055 0.0303 1 5 175 0.31 1.45 1.59 0.00 0.13 0.11 191 0.03 0.15 0.027 0.127 0.139 0.000 0.011 0.010 15 0.002 0.012
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 3 2 175 0.84 2.62 5.80 0.01 0.20 0.18 1222 0.08 0.55 0.074 0.229 0.507 0.001 0.018 0.016 97 0.006 0.044
Ready Mix Trucks DIESEL 250 0.1179 0.3459 0.2954 0.0004 0.0216 0.0192 33.8583 0.0076 0.0281 4 2 175 0.94 2.77 2.36 0.00 0.17 0.15 271 0.06 0.22 0.083 0.242 0.207 0.000 0.015 0.013 22 0.005 0.018
Wacker Compactor GAS 5.5 5.2273 224.6638 4.0282 0.0177 3.6001 3.2041 429.4472 0.3240 0.6410 1 5 175 26.14 1123.32 20.14 0.09 18.00 16.02 2147 1.62 3.21 2.287 98.290 1.762 0.008 1.575 1.402 170 0.129 0.254
Subtotal 30.08 1139.31 43.73 0.13 19.17 17.06 5647 1.95 5.45 2.63 99.69 3.83 0.01 1.68 1.49 448 0.15 0.43

Flushing and Testing
Quads DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 2 2 40 1.63 2.55 0.00 0.01 0.02 0.02 5 0.10 0.00 0.033 0.051 0.000 0.000 0.000 0.000 0 0.002 0.000
Subtotal 1.63 2.55 0.00 0.01 0.02 0.02 5 0.10 0.00 0.03 0.05 0.00 0.00 0.00 0.00 0 0.00 0.00

Emission Factors Emissions Emission, tons (total)
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Table C-2
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction Heavy Equipment Emissions

Equipment FUEL HP ROG (lb/hr) CO (lb/hr) NOX (lb/hr) SOX (lb/hr)
PM10 
(lb/hr)

PM2.5 
(lb/hr) CO2  (lb/hr) CH4  (lb/hr)

N2O  
(lb/hr)

No of 
Equipment

Hrs 
Per 
Day

Days in 
Service

ROG 
lbs/day

CO 
lbs/day

NOX 
lbs/day

SOX 
lbs/day

PM10 
lbs/day

PM2.5 
lbs/day

CO2  
lbs/day

CH4  
lbs/day

N2O  
lbs/day

ROG 
tons 

(total)
CO tons 
(total)

NOX 
tons 

(total)

SOX 
tons 

(total)

PM10 
tons 

(total)

PM2.5 
tons 

(total)

CO2  
tons 

(total)

CH4   
tons 

(total)

N2O   
tons 

(total)
Managed Vegetation Areas
Excavation, Soil Conditioning, and Land Leveling
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 1 5 40 1.10 4.21 8.86 0.01 0.36 0.32 1021 0.10 0.84 0.022 0.084 0.177 0.000 0.007 0.006 19 0.002 0.015
Farm Tractor DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 1 5 40 0.21 1.25 1.22 0.00 0.09 0.08 171 0.02 0.12 0.004 0.025 0.024 0.000 0.002 0.002 3 0.000 0.002
Quad DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 4 5 40 8.15 12.74 0.00 0.03 0.10 0.09 27 0.51 0.01 0.163 0.255 0.000 0.001 0.002 0.002 0 0.009 0.000
Subtotal 9.46 18.20 10.08 0.04 0.55 0.49 1220 0.62 0.97 0.19 0.36 0.20 0.00 0.01 0.01 22 0.01 0.02

Road
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 1 5 30 1.10 4.21 8.86 0.01 0.36 0.32 1021 0.10 0.84 0.017 0.063 0.133 0.000 0.005 0.005 14 0.001 0.011
Motor Grader DIESEL 162 0.0985 0.6677 0.8563 0.0014 0.0458 0.0408 123.0527 0.0089 0.0814 1 2 30 0.20 1.34 1.71 0.00 0.09 0.08 246 0.02 0.16 0.003 0.020 0.026 0.000 0.001 0.001 3 0.000 0.002
Skid Steer DIESEL 37 0.0246 0.1412 0.1484 0.0002 0.0072 0.0064 19.1904 0.0022 0.0141 1 2 30 0.05 0.28 0.30 0.00 0.01 0.01 38 0.00 0.03 0.001 0.004 0.004 0.000 0.000 0.000 1 0.000 0.000
Dump Trucks DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 2 2 30 0.56 1.75 3.86 0.01 0.14 0.12 815 0.05 0.37 0.008 0.026 0.058 0.000 0.002 0.002 11 0.001 0.005
Quad DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 4 5 30 8.15 12.74 0.00 0.03 0.10 0.09 27 0.51 0.01 0.122 0.191 0.000 0.000 0.001 0.001 0 0.007 0.000
Subtotal 10.06 20.32 14.73 0.05 0.70 0.63 2148 0.68 1.41 0.15 0.30 0.22 0.00 0.01 0.01 29 0.01 0.02

Road Base Course and Armoring
Dump Truck DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 10 5 20 7.00 21.83 48.30 0.10 1.70 1.51 10185 0.63 4.59 0.070 0.218 0.483 0.001 0.017 0.015 92 0.006 0.042
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 2 5 20 2.20 8.43 17.71 0.02 0.73 0.65 2043 0.20 1.68 0.022 0.084 0.177 0.000 0.007 0.006 19 0.002 0.015
Loaders DIESEL 75 0.0611 0.2907 0.3189 0.0005 0.0254 0.0226 38.2860 0.0055 0.0303 2 5 20 0.61 2.91 3.19 0.00 0.25 0.23 383 0.06 0.30 0.006 0.029 0.032 0.000 0.003 0.002 3 0.001 0.003
Grader DIESEL 162 0.0985 0.6677 0.8563 0.0014 0.0458 0.0408 123.0527 0.0089 0.0814 1 5 20 0.49 3.34 4.28 0.01 0.23 0.20 615 0.04 0.41 0.005 0.033 0.043 0.000 0.002 0.002 6 0.000 0.004
Subtotal 10.31 36.50 73.48 0.14 2.91 2.59 13225 0.93 6.98 0.10 0.36 0.73 0.00 0.03 0.03 120 0.01 0.06

HDPE Submain, Laterals, and Risers Installation
Tractor DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 2 5 40 0.42 2.50 2.44 0.00 0.17 0.15 343 0.04 0.23 0.008 0.050 0.049 0.000 0.003 0.003 6 0.001 0.004
Trencher DIESEL 69 0.0795 0.3014 0.3901 0.0005 0.0330 0.0294 38.5147 0.0072 0.0371 2 4 40 0.64 2.41 3.12 0.00 0.26 0.23 308 0.06 0.30 0.013 0.048 0.062 0.000 0.005 0.005 6 0.001 0.005
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 2 5 40 2.20 8.43 17.71 0.02 0.73 0.65 2043 0.20 1.68 0.044 0.169 0.354 0.000 0.015 0.013 37 0.004 0.031
Scraper DIESEL 356 0.2103 0.7377 1.7217 0.0025 0.0658 0.0585 47.0485 0.0037 0.1636 2 5 40 2.10 7.38 17.22 0.02 0.66 0.59 470 0.04 1.64 0.042 0.148 0.344 0.000 0.013 0.012 9 0.001 0.030
HDPE Fusing Machine (Generator) DIESEL 84 0.0642 0.3438 0.4269 0.0006 0.0300 0.0267 44.4420 0.0048 0.0406 2 8 40 1.03 5.50 6.83 0.01 0.48 0.43 711 0.08 0.65 0.021 0.110 0.137 0.000 0.010 0.009 13 0.001 0.012
Quads DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 2 2 40 1.63 2.55 0.00 0.01 0.02 0.02 5 0.10 0.00 0.033 0.051 0.000 0.000 0.000 0.000 0 0.002 0.000
Diesel Generator (50 hp) DIESEL 50 0.0630 0.2393 0.2532 0.0004 0.0174 0.0155 30.6230 0.0057 0.0241 2 8 40 1.01 3.83 4.05 0.01 0.28 0.25 490 0.09 0.38 0.020 0.077 0.081 0.000 0.006 0.005 9 0.002 0.007
Subtotal 9.02 32.59 51.37 0.08 2.60 2.31 4371 0.60 4.88 0.18 0.65 1.03 0.00 0.05 0.05 79 0.01 0.09

Flushing and Testing
Quads DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 2 2 10 1.63 2.55 0.00 0.01 0.02 0.02 5 0.10 0.00 0.008 0.013 0.000 0.000 0.000 0.000 0 0.000 0.000
Subtotal 1.63 2.55 0.00 0.01 0.02 0.02 5 0.10 0.00 0.01 0.01 0.00 0.00 0.00 0.00 0 0.00 0.00

Seeding and Planting
Seeding Machine DIESEL 50 0.4077 0.6371 0.0001 0.0013 0.0049 0.0044 1.3532 0.0253 0.0005 1 8 25 3.26 5.10 0.00 0.01 0.04 0.04 11 0.20 0.00 0.041 0.064 0.000 0.000 0.000 0.000 0 0.002 0.000
Subtotal 3.26 5.10 0.00 0.01 0.04 0.04 11 0.20 0.00 0.04 0.06 0.00 0.00 0.00 0.00 0 0.00 0.00

Gravel Installation
Staging Area Preparation
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 3 5 50 3.30 12.64 26.57 0.03 1.09 0.97 3064 0.30 2.52 0.083 0.316 0.664 0.001 0.027 0.024 69 0.007 0.057
Subtotal 3.30 12.64 26.57 0.03 1.09 0.97 3064 0.30 2.52 0.08 0.32 0.66 0.00 0.03 0.02 69 0.01 0.06

Access Roadways
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 2 5 200 2.20 8.43 17.71 0.02 0.73 0.65 2043 0.20 1.68 0.220 0.843 1.771 0.002 0.073 0.065 185 0.018 0.153
Scraper DIESEL 356 0.2103 0.7377 1.7217 0.0025 0.0658 0.0585 47.0485 0.0037 0.1636 1 5 200 1.05 3.69 8.61 0.01 0.33 0.29 235 0.02 0.82 0.105 0.369 0.861 0.001 0.033 0.029 21 0.002 0.074
Subtotal 3.25 12.12 26.32 0.03 1.06 0.94 2278 0.22 2.50 0.33 1.21 2.63 0.00 0.11 0.09 207 0.02 0.23

Gravel Delivery to Stockpile
Dump Truck (see truck mileage) DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 20 1 320 2.80 8.73 19.32 0.04 0.68 0.61 4074 0.25 1.84 0.448 1.397 3.091 0.007 0.109 0.097 591 0.037 0.266
Dozer DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 3 5 320 3.30 12.64 26.57 0.03 1.09 0.97 3064 0.30 2.52 0.528 2.022 4.251 0.005 0.174 0.155 445 0.043 0.366
Loaders DIESEL 75 0.0611 0.2907 0.3189 0.0005 0.0254 0.0226 38.2860 0.0055 0.0303 7 5 320 2.14 10.17 11.16 0.02 0.89 0.79 1340 0.19 1.06 0.342 1.628 1.786 0.003 0.142 0.127 195 0.028 0.154
Subtotal 8.24 31.54 57.05 0.09 2.66 2.37 8478 0.74 5.42 1.32 5.05 9.13 0.01 0.43 0.38 1231 0.11 0.79

Gravel Delivery from Stockpile to DCM Area
Dump Trucks (see truck mileage) DIESEL 381 0.1400 0.4365 0.9659 0.0021 0.0340 0.0303 203.6914 0.0126 0.0918 10 1 315 1.40 4.37 9.66 0.02 0.34 0.30 2037 0.13 0.92 0.221 0.688 1.521 0.003 0.054 0.048 291 0.018 0.131
Subtotal 1.40 4.37 9.66 0.02 0.34 0.30 2037 0.13 0.92 0.22 0.69 1.52 0.00 0.05 0.05 291 0.02 0.13

Geotextile and Gravel Application
Backhoe/tractor/dozer DIESEL 75 0.0417 0.2497 0.2441 0.0004 0.0171 0.0152 34.2813 0.0038 0.0232 4 5 315 0.83 4.99 4.88 0.01 0.34 0.30 686 0.08 0.46 0.132 0.786 0.769 0.001 0.054 0.048 98 0.011 0.066
D6 Dozers DIESEL 358 0.2201 0.8427 1.7715 0.0021 0.0727 0.0647 204.2697 0.0199 0.1683 8 5 315 8.81 33.71 70.86 0.08 2.91 2.59 8171 0.79 6.73 1.387 5.309 11.160 0.013 0.458 0.407 1167 0.114 0.962
Subtotal 9.64 38.70 75.74 0.09 3.25 2.89 8856 0.87 7.20 1.52 6.10 11.93 0.01 0.51 0.46 1265 0.12 1.03

Total 233.33 5542.50 689.94 1.40 110.12 98.01 85598.86 16.10 71.52 12.14 222.66 50.96 0.09 5.28 4.70 5475.93 0.79 4.60
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Table C-3
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction Truck Trip Emissions

CO NOX ROG SOx PM10 PM2.5 CO2 CH4 N2O

(lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi)

Delivery Trucks - Gravel Heavy Duty Truck, Diesel 100 24 0.007046 0.01887374 0.00161 0.00003952 0.00094448 0.00078443 4.21063031 0.00007508 0.00179

Delivery Trucks - All Activities Heavy Duty Truck, Diesel 1 80 0.007046 0.01887374 0.00161 0.00003952 0.00094448 0.00078443 4.21063031 0.00007508 0.00179

Fuel and Water Trucks - All Activities Heavy Duty Truck, Diesel 7 20 0.007046 0.01887374 0.00161 0.00003952 0.00094448 0.00078443 4.21063031 0.00007508 0.00179

Light Duty Trucks - All Activities Passenger Vehicle 20 20 0.005758 0.00055658 0.00063 0.00001071 0.00009392 0.00006131 1.10677664 0.00005623 0.00005

CO NOx ROG SOx PM10 PM2.5

Paved 
Road 

Fugitive 
Dust PM10

Paved 
Road 

Fugitive 
Dust PM2.5

Unpaved 
Road 

Fugitive 
dust PM10

Unpaved 
Road 

Fugitive 
dust 

PM2.5 CO2 CH4 N2O

16.91 45.30 3.86 0.09 2.27 1.88 41.99 8.82 604.34 60.43 10106 0.18 4.30
0.56 1.51 0.13 0.00 0.08 0.06 1.40 0.29 6.04 0.60 337 0.01 0.14
0.99 2.64 0.23 0.01 0.13 0.11 0.61 0.13 141.01 14.10 589 0.01 0.25
2.30 0.22 0.25 0.00 0.04 0.02 0.01 0.00 142.95 14.30 443 0.02 0.02

20.76 49.67 4.47 0.11 2.51 2.08 44.01 9.24 894.35 89.43 11475 0.22 4.72

Construction 
Days CO NOx ROG SOx PM10 PM2.5

Paved 
Road 

Fugitive 
Dust PM10

Paved 
Road 

Fugitive 
Dust PM2.5

Unpaved 
Road 

Fugitive 
Dust PM10

Unpaved 
Road 

Fugitive 
Dust 

PM2.5 CO2 CH4 N2O

390 3.30 8.83 0.75364 1.85E-02 0.44202 0.36711 8.18795 1.71947 117.84593 11.78459 1971 0.03514 0.83913
390 0.11 0.29 0.02512 6.17E-04 0.01473 0.01224 0.27293 0.05732 1.17846 0.11785 66 0.00117 0.02797
390 0.19 0.52 0.04396 1.08E-03 0.02578 0.02141 0.11941 0.02508 27.49738 2.74974 115 0.00205 0.04895
390 0.45 0.04 0.04934 8.35E-04 0.00733 0.00478 0.00191 0.00040 27.87554 2.78755 86 0.00439 0.00412

4.05 9.69 0.87 0.02 0.49 0.41 8.58 1.80 174.40 17.44 2029.88 0.04 0.83

Emission Factors from EMFAC Year 2016
Unpaved Road Fugitive Dust Paved Road Fugitive Dust
EPA's AP-42, Section 13.2.2 EPA's AP-42, Section 13.2.1, November 2006
Industrial Roads E = k(sL/2)^0.65 x (W/3)^1.5 - C
E = k (s/12)^a x (W/3)^b For LDT assume 2 tons/vehicle, HDT assume 20 tons/vehicle
For LDT assume 2 tons/vehicle, HDT assume 20 tons/vehicle Assume silt loading for 10,000 ADT roadways = 0.03 g/m3
k = 1.5 for PM10, 0.15 for PM2.5 Assume k = 0.016 PM10
s = 8.5, a = 0.9, b = 0.45 Emission Factors
Assume 61% control efficiency for watering 3x daily PM10, LDT 9.81E-05
Emission Factors PM10, HDT 0.017496
PM10, LDT 0.357378738
PM10, HDT 1.007230136
PM2.5, LDT 0.035737874
PM2.5, HDT 0.100723014

Emissions (lbs/day)

Total Emissions (tons)
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Table C-4
Owens Lake Dust Mitigation Program - Phase 9/10 Project

Construction and Operations Workers
 Commute Emission Calculations

VMT CO NOX ROG SOx PM10 PM2.5 CO2 CH4 N2O
(mi/vehicle-day) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi) (lbs/mi)

390 workdays (18 
months) Passenger Vehicle 100 90 0.005758 0.00055658 0.00063254 0.00001071 0.00009392 0.00006131 1.10677664 0.00005623 0.00005

Operations Passenger Vehicle 4 66 0.005758 0.00055658 0.00063254 0.00001071 0.00009392 0.00006131 1.10677664 0.00005623 0.00005

CO NOx ROG SOx PM10 PM2.5

Paved Road 
Fugitive Dust 

PM10

Paved Road 
Fugitive Dust 

PM2.5 CO2 CH4 N2O
51.82 5.01 5.69 0.10 0.85 0.55 0.88 0.19 9960.99 0.51 0.48

51.82 5.01 5.69 0.10 0.85 0.55 0.88 0.19 9960.99 0.51 0.48

1.52 0.15 0.17 0.00 0.02 0.02 0.03 0.01 292.19 0.01 0.01

1.52 0.15 0.17 0.00 0.02 0.02 0.03 0.01 292.19 0.01 0.01

Construction Days CO NOx ROG SOx PM10 PM2.5

Paved Road 
Fugitive Dust 

PM10

Paved Road 
Fugitive Dust 

PM2.5 CO2 CH4 N2O
10.11 0.98 1.11011 1.88E-02 0.16483 0.10760 0.17221 0.03616 1942 0.09868 0.09280

10.11 0.98 1.11 0.02 0.16 0.11 0.17 0.04 1762.13 0.09 0.08

Operations Workdays per Year
0.20 0.02 0.02171 3.68E-04 0.00322 0.00210 0.00337 0.00071 38 0.00193 0.00181

0.20 0.02 0.02 0.00 0.00 0.00 0.00 0.00 34.46 0.00 0.00

Source: EMFAC Year 2016

Paved Road Fugitive Dust
EPA's AP-42, Section 13.2.1, November 2006
E = k(sL/2)^0.65 x (W/3)^1.5 - C
For light-duty trucks assume 2 tons/vehicle
Assume silt loading for 10,000 ADT roadways = 0.03 g/m3
Assume k = 0.016 PM10
Assume 6 miles in addition for track-out for PM10
Emission Factors
PM10 9.81231E-05

Construction 
Period Vehicle Class

Average No. of 
Workers per day

Average mileage per construction worker assumes 50 percent of workers are from Lone Pine (5 miles from project site), 20 percent from Ridgecrest (48 miles from project site), 20 percent 
from Bishop (61 miles from project site), and 10 percent from Los Angeles (200 miles from project site).

Average mileage per operations worker assumes 50 percent of workers are from Lone Pine (5 miles from project site), 50 percent from Bishop (61 miles from project site).

Emissions (lbs/day)

Total Emissions (tons)

390

260
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Table C-5
Owens Lake Dust Mitigation Project - Phase 9/10 Project

Fugitive Dust Emission Calculations

Fugitive Dust Emissions by Activity Assuming moisture content equivalent to watering 3 x dail
Control Efficiency: 61 percent

Grading

Total Area 
to be 

Disturbed

Maximum 
Daily 

Grading

Emission 
Factor, lbs 
PM10/acre/

day

Emissions, 
lbs 

PM10/day

Emissions, 
lbs 

PM2.5/day
Emissions, 

lbs PM10/day

Emissions, 
lbs 

PM2.5/day
3478 200 20 4000 840 1560 327.6

PM10 
Emissions, 
tons/year

PM2.5 
Emissions, 
tons/year

195 40.95
Assume 200 acres of site to be disturbed per day during site preparation.

256 acres/day could be disturbed
Most surfaces would be wet/flooded from seasonal rains.
For annual emissions, assume 10% of the time (25 days per year) the site would be undergoing disturbance.
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Table C-6
Owens Lake Dust MItigation Program - Phase 9/10 Project

Summary of Emission Calculations

Total Emissions - Construction Phase

Source
ROG 

lbs/day
CO 

lbs/day
NOX 

lbs/day
SOX 

lbs/day
PM10 

lbs/day
PM2.5 
lbs/day

CO2  
lbs/day

CH4  
lbs/day

N2O  
lbs/day

ROG 
tons 

(total)
CO tons 
(total)

NOX 
tons 

(total)
SOX tons 

(total)

PM10 
tons 

(total)

PM2.5 
tons 

(total)

CO2  
tons 

(total)

CH4   
tons 

(total)

N2O   
tons 

(total)
Offroad Equipment 233.33 5542.50 689.94 1.40 110.12 98.01 85598.86 16.10 71.52 12.14 222.66 50.96 0.09 5.28 4.70 5475.93 0.79 4.60
Worker Trips 5.69 51.82 5.01 0.10 1.73 0.74 9961 0.51 0.48 1.11 10.11 0.98 0.02 0.34 0.14 1762 0.09 0.08
Construction Trucks 4.47 20.76 49.67 0.11 940.87 100.76 11475 0.22 4.72 0.87 4.05 9.69 0.02 183.47 19.65 2030 0.04 0.83
Fugitive Dust 1560 327.6 195 40.95
Total 243.49 5615.08 744.63 1.61 2612.72 527.10 107034 16.82 76.71 14.12 236.81 61.62 0.13 384.09 65.44 9268 0.92 5.52

Total Emissions - Operational Phase - GHGs

Source
CO2  tons 

(total)
CH4   tons 

(total)
N2O   tons 

(total)
Offroad Equipment 55.741 0.005 0.039
Worker Trips 69.702 0.004 0.003
Construction Trucks 39.411 0.001 0.017
Total 164.854 0.009 0.059
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Appendix D 

Phase 9/10 Project Bird Counts and Project Vegetation Conditions 

Source:  LADWP, 2015 
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Figure 3.  Breeding Shorebirds observed During Surveys in 2011 
No Breeding Shorebirds were counted in the following Dust Control Management Cells:  Channel Area South, Phase 8, Managed Vegetation, T12-
1, T13-1 Addition, T16, T18N Addition, T1A-3, T1A-4, T2-3, T23NW, T24 Addition, T2-5, T27 Addition, T28N, T29-1, T29-3, T30-2, T32-1, T35-2, 
T36-3W, T36-3 Addition, T37-1, T37-2, T3SE Addition, T4-3, T4-3 Addition, T4-5, T5-1, T5-1 Addition, T5-2 and T5-4. 
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Figure 4.  Breeding Shorebirds observed during surveys in 2012 
No Breeding Shorebirds were counted in the following Dust Control Management Cells:  Corridor 1, Phase 8, T12-1, T13-1 Addition, T18N, T1A-3, T1A-4, T2-2, 
T24 Addition, T2-5, T29-1, T29-2, T29-3, T29-4, T30-1, T30-2, T30-3, T32-1, T35-1, T35-2, T36-3E, T36-3W, T36-3 Addition, T37-1, T37-2,T3NE, T4-3 Addition, 
T4-5, T5-1, T5-1 Addition, T5-4 and T8W. 
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Figure 5.  Breeding Shorebirds observed during surveys in 2013 
No Breeding Shorebirds were counted in the following Dust Control Management Cells:  Channel Area North, Corridor 1, Phase 8, Managed Vegetation, T12-1, 
T13-1 Addition, T13-2, T18N Addition, T1A-3, T1A-4, T21W, T2-1 Addition, T2-3, T24 Addition, T2-5, T27 Addition, T32-1,T36-2W, T36-3E, T36-3W, T36-3 
Addition, T37-1, T37-2,T3NE, T4-5, T5-1 Addition, T5-2, T5-4 and T8W. 
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Figure 6.  Breeding Waterfowl observed during surveys in 2011 
No Breeding Waterfowl were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Managed 
Vegetation, Phase 8, T10-1, T10-2N, T10-2S, T10-3, T11, T1-1, T13-1, T13-1 Addition, T13-2, T13-3, T17-1, T17-2, T18-0, T18N, T1A-1, T1A-3, T1A-4, T21, T2-1 
Addition, T2-2, T2-3, T23-5, T23NE, T23NW, T23SW, T24, T2-4, T24 Addition, T2-5, T26, T27 Addition, T27N, T27S, T29-3, T29-4, T32-1, T35-2, T36-2W, T36-
3E, T36-3W, T36-3 Addition, T37-1, T37-2,T3NE, T3SE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T4-4, T4-5, T5-1, T5-1 Addition, T5-2, T5-3, T5-4, T8W and 
T9. 
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Figure 6.  Breeding Waterfowl observed during surveys in 2012 
No Breeding Waterfowl were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T10-1, T10-2N, T10-3, T11, T12-1, T13-1 Addition, T13-2, T13-3, T16, T17-2, T18N, T18N Addition, T1A-1, T1A-3, T1A-4, T21, T2-1 Addition, T23-5, 
T23NE, T23NW, T23SE, T23SW, T24, T2-4, T24 Addition, T2-5, T25-3, T26, T27 Addition, T27N, T27S, T28S, T29-1, T29-2, T29-3, T29-4, T30-1, T30-3, T32-1, 
T35-1, T35-2, T36-2W, T36-3E, T36-3W, T36-3 Addition, T37-1, T37-2,T3NE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T4-4, T4-5, T5-1 Addition, T5-2, T5-4, 
T8W and T9. 
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Figure 7.  Breeding Waterfowl observed during surveys in 2013 
No Breeding Waterfowl were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T10-1, T10-2N, T10-2S, T10-3, T12-1, T13-1 Addition, T13-2, T13-3, T16, T17-1, T17-2, T18-0, T18N, T18N Addition, T1A-1, T1A-3, T1A-4, T21, T2-
1, T2-1 Addition, T2-2, T2-3, T23-5, T23SE, T23SW, T24, T2-4, T24 Addition, T2-5, T25-3, T25N, T25S, T26, T27 Addition, T27N, T27S, T29-3, T29-4, T32-1, 
T35-2, T36-2W, T36-3E, T36-3W, T36-3 Addition, T37-1, T37-2,T3NE, T3SE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T4-5, T5-1 Addition, T5-2, T5-4, T8W 
and T9. 
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Figure 8.  Diving Waterbirds observed during surveys in 2011 
No Diving Waterbirds were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T10-1, T10-2S, T10-3, T11, T1-1, T12-1, T13-1 Addition, T13-3, T18-0, T18N Addition, T1A-1, T1A-3, T1A-4, T2-3, T23NE, T23NW, T23SE, T23SW, 
T2-4, T24 Addition, T2-5, T25-3, T26, T27 Addition, T27N, T28N, T28S, T29-3, T29-4, T32-1, T35-2, T36-2E, T36-2W, T36-3E, T36-3W, T36-3 Addition, T37-1, 
T37-2,T3NE, T3SE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T4-5, T5-1, T5-1 Addition, T5-4 and T8W. 
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Figure 9.  Diving Waterbirds observed during surveys in 2012 
No Diving Waterbirds were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T18N Addition, T1A-1, T1A-3, T1A-4, T23SW, T24 Addition, T2-5, T25-3, T26, T27 Addition, T27N, T27S, T32-1, T36-3E, T36-
3W, T36-3 Addition, T37-1, T37-2, T3NE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T5-1 and T5-1 Addition. 
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Figure 10.  Diving Waterbirds observed during surveys in 2013 
No Diving Waterbirds were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T18N Addition, T1A-1, T1A-3, T1A-4, T24 Addition, T2-5, T25-3, T26, T27 Addition, T27N, T27S, T28S, T32-1, T36-3E, T36-
3W, T36-3 Addition, T37-1, T37-2, T3SE Addition, T3SW, T4-3, T4-3 Addition, T5-1, T5-1 Addition, T5-4 and T8W. 
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Figure 11.  Migrating Shorebirds observed during surveys in 2011 
No Migrating Shorebirds were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T18N Addition, T1A-1, T1A-3, T1A-4, T24 Addition, T2-5, T25-3, T32-1, T37-1, T37-2, T3NE, T3SE, T3SE Addition, T4-3, T4-3 
Addition, T4-5, T5-1 Addition and T8W. 
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Figure 12.  Migrating Shorebirds observed during surveys in 2012 
No Migrating Shorebirds were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T1A-3, T1A-4, T24 Addition, T2-5, T32-1, T36-3W, T37-1, T37-2, T4-3 Addition and T4-5. 
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Figure 13.  Migrating Shorebirds observed during surveys in 2013 
No Migrating Shorebirds were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T18N Addition, T1A-1, T1A-3, T1A-4, T24 Addition, T2-5, T27 Addition, T32-1, T37-1, T37-2, T3NE, T3SE Addition, T4-3 
Addition, T5-1 Addition, T5-4 and T8W. 
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Figure 14.  Migrating Waterfowl observed during surveys in 2011 
No Migrating Waterfowl were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T10-3, T11, T1-1, T12-1, T13-1 Addition, T13-3, T18-0, T18N, T18N Addition, T1A-1, T1A-3, T1A-4, T2-2, T2-3, T23-5, T23NE, T23NW, T23SE, 
T23SW, T24, T2-4, T24 Addition, T2-5, T25-3, T25S, T26, T27 Addition, T27N, T28N, T29-3, T29-4, T32-1, T35-2,  T36-3E, T36-3W, T36-3 Addition, T37-1, T37-
2, T3NE, T3SE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T4-5, T5-1, T5-1 Addition, T5-2, T5-4, T8W and T9. 
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Figure 15.  Migrating Waterfowl observed during surveys in 2012 
No Migrating Waterfowl were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T18N Addition, T1A-1, T1A-3, T1A-4, T23NE, T23SW, T24 Addition, T2-5, T25-3, T27 Addition, T27S, T29-4, T32-1, T35-2,  
T36-3E, T36-3W, T36-3 Addition, T37-1, T37-2, T3NE, T3SE, T3SE Addition, T3SW, T4-3, T4-3 Addition, T4-5, T5-1 Addition, T5-4 and T9. 
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Figure 16.  Migrating Waterfowl observed during surveys in 2013 
No Migrating Waterfowl were counted in the following Dust Control Management Cells:  Channel Area North, Channel Area South, Corridor 1, Phase 8, Managed 
Vegetation, T12-1, T13-1 Addition, T18N Addition, T1A-1, T1A-3, T1A-4, T24 Addition, T2-5, T25-3, T27 Addition, T32-1, T36-2W, T36-3E, T36-3W, T36-3 
Addition, T37-1, T37-2, T3NE, T3SE Addition, T4-3, T4-3 Addition, T5-1 Addition, T5-4 and T8W. 
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